


LEE CIRCUIT COURT. 


BILL IN EQUITY. 


W. KE. Orr. 


To Hon. W. T. Miller, 
Judge of the Circuit Court for Lee County, Virginia: 


Your orator, A. W. Couk, a citizen of Lee County, Virgin- 
ja, complaining states as follows: 

About March lst, 1894, your orator and one W. E. Orr, 
also a citizen of Lee County, Virginia, entered into a verbal 
contract of partnership for carrying on in the firm name of 
Couk and Orr a general retain mercantile business in the town 
of Jonesville, Lee County, Virginia. Their agreement was 
_ that each of the partners should devote his time and ability 
6 the business, and that each should put in an equal amount 
of capital, and should share in the profits and losses equally, 
or in like proportion. No term for the duration of the part- 
nership was ever agreed on; but it was the understanding that 
the partnership should be continued so long as both parties 
thereto wished it, and only so long. 

Shortly after the making of said contract of partnership 


the said firm commenced business and has continued it ever 


since. Until January lst, 1896, the partnership affairs went “< 


smoothly. But at that date, a very rough estimate of the 
profits earned by the firm having been made, and it being esti- 
mated that said profit was about one hundred and forty-six per 
cent on the entire capital, a dissension arose between said 


(Orr and your orator as to what would be the proper proportion 
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in which to divide the profits made and to be made whenever 


they should be divided. 


The reason for this controversy is as follows: 

In the original agreement between the partners it was 
| understood that the capital should be from three thousand to 
| four thousand dollars, and it was agreed that the capital 
might be afterwards increased if found advisable. 

Orr's contributions of capital were: 
March 1st, 1894, 


March elst, 1894, 


Couk's contribution of capital were: 

March lst, 1894, 

April 17th, 1894, 

Garr 13th, 1894, 

October 6th, 1894, : 500.00 
October Slist, 1894, 1000.00 


December a7th, 1894, 1000.00 
Total -<-------- #4000 .00 


About October lst, 1894, Orr having at that time “1802.00 
and your orator $1500.00 in the business, it became apparent 

_ that the firm was doing much less business than it could do 
|if it had more capital. About said date, your orator, after 
a conversation in which Orr had agreed with him that the firm 
needed mere capital, said to the said Orr --- "I have %2500.00 
in bank stock, and if it suits you I will draw out that money 
and put it into our business", To this said Orr readily as- 
sented. Thereafter, as rapidly as the needs of the business 

| made it advisable your orator put into the firm's business the 
_last three sums shown on iis account above, together amounting 
to *2500.00. Nether at that time, nor at any time since, 
until the dispute above mentioned of January lst, 1896, was it 


ever so much as hinted by either party that said sums, or any 


| 





part thereof, were to be treated as a loan or advance by your 
orator to the firm. The word "loan" was never used. No 
rate of interest was ever agreed on, and interest was never 

| mentioned; no time for repayment was ever agreed on, and re- 
payment was never mentioned. The time from which interest 


should run was never mentioned, nor was there ever any mention 


of the time or times when interest should be paid. No note 


| or bond was given or asked for. No security was given, and 
the question of security was never satianed. 

The said sum of *2500.00 was up to that time invested in 
the capital stock of the Powell's Valley Bank, and was earning 
for your orator about five per cent per annum. 

From and ever since the time said $2500.00 was paid into 
the firm as aforesaid by your orator, until the dispute of 
January lst, 1896, the said sum has been treated as capital of 
the firm. Your orator states that he put said sum into the 

business of said firm as capital, intending that it should 
take its chances for losses and profits along with the other 
capital already in said business. 

When on January lst, 1896,.your orator asked the said 
| Orr, who was the book-keeper of the firm, to estimate how much 
each of the partners had made by their firm business, he was 
amazed when the said Orr announced that the profits should be 
| divided equally. Your orator remonstrated against such in-- 
equitable claims, and stated that it had always been the agree- 
ment that profits should be divided in proportion to the 
amount of capital each of the partners had invested in the 
firm. Such remonstrances were, however, unavailing. The 
said Orr doggedly insisting that the contract was that the 
profits should be divided equally. 

Your orator states that, although astonished by the un- 
fairness of said Orr's demands, he still had hopes that the 


firm could be continued in existence, and that this dispute 





= 


/as to the proportions for dividing profits whenever divided 


could be settled satisfactorily by arbitration. Hence, after 
consuming some time in selecting arbitrators and fixing on a 
day suiting all parties, on February 17th, 1896, by a written 
agreement of that date (the original of which is herewith 
filed and prayed to be treated as if set out at length herein) 
the said question was submitted to Hon. Cc. T. Duncan and Mr. 
Jos. L. Kelly. And each of the partners executed and deliv- 
(ered to the other a bond in. penalty of three thousand dollars 
conditioned on complicance with such award as might be render- 
ed pursuant to said agreement. Under the authority of said 
‘agreement, which was never varied or enlarged.in any way, a so 
lcazlea award, (the original of which, appended to said arree=— 
ment, is herewith filed and prayed to be considered by Your 
Honor) was rendered, or rather was attempted to be rendered on 
March 14th, 1896. 

It will be noticed that said agreement of submission re~« 
‘quires that any award made shall be rendered under the hands 
and seals of the arbitrators. Your orator here states and 
lcharges that Jos. L. Kelly did not himself either sign or seal 
the so-called award, did not authorize any one else to sign 
any such award, did not authorize any one under seal to seal 
lany award; and that said award was not signed and sealed by 
any one else for said Jos. L. Kelly in the presence of said 
Kelly. 

It will further be noticed that by the terms of said sub- 
mission it was provided that any award rendered by Messrs. 
Kelly and Duncan (without the assistance of an umpire) must be 
rendered within twenty (20) days from February 17th, 1896. 

The Said twenty days expired on March 8th, 1896. The said 


so-called award was rendered on March 14th, 1896, and was nev- 


er even drafted prior to March 13th, 1896. Moreover the said 


| 
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arbitrators, as to the part of the award on which they were 


| in unison, did not come to any conclusion at all until March 


(13th, 1896. And until said last mentioned date they were at 


a disagreement. Your orator also charges that said award is 
invalid because no umpire was called, as was required by the 
submission. 

It will be further noticed that the question, and the 
only question, submitted to arbitration by your orator was, 
"In what proportion should the profits of the firm be divided, 
whenever they may be divided." This also, your orator be- 
-lieves and charges, was what the said Orr intended to submit 
to arbitration (for neither he nor your orator then had any 
intention whatsoever of dissolving the firm or of dividing up 
the profits and taking such sums out of the business); but 
your orator is totally unable to say from a reading of the 
' statement by counsel for W. E. Orr (appearing on the second 
page of said original agreement of submission) just what the 
said Orr did intend to submit. It may be contended by said 
“orr that he intended to submit to the arbitrators how the 
stock of the partnership should be divided. But, if such 
contention is made, it is to be noticed that your orator as- 
 suredly did not submit said question, and that there was con- 
sequently no mutual agreement to submit said question. There- 
fore your orator is advised that said so-called award, in so 
far as it attempts to figc the proportions of ownership in the 
_ partnership stock is not within the submission. Moreover, 
“while on this point, your orator states and charges that Jos. 
Ih. Kelly never agreed to said part of said award, thought that 
no question as to the stock was submitted, and did not in any 
way authorize or attempt to authorize any one even .to sign any 
award relating to the stock of the partnership. And your ore 


ator is advised that the two parts of the award .are so mutual- 





om 6 ws 
i 
ly inter-dependant that the invalidity of one part thereof 


} 


renders invalid the other part. 


| Aside from all the other numerous invalidities apparent 


“from the face of the so-called award is the fact that it does 


i 


not settle the one question submitted to arbitration. Your 


/orator states that at that time neither he nor Orr intended to 


} 


‘make an actual division of the profits (the true amount of 


‘which was unknown, a rough estimate only having been made) or 


i 
it 


‘to withdraw the same from the business. But what they both 


i} 


wanted settled was --- not how to divide the estimated profits 
up to January ist, 1896, which on February 17th, 1896, or sub- 


‘sequent thereto could never be accurately known === but in 


- 


what proportion each should share in any and all profits, made 
and to be made, no matter when they might in the future wish 


to make an actual division. 
) 


It was to get this question, the only one of dispute be- 
leween the partners up to that time, settled finally, so that 
‘thereafter the firm might peacably continue in business, that 
said parties called in the services of the said arbitrators. 


But, instead of settling said question said arbitrators by 


| 


mistake have attempted only to settle on the division of prof-e 


dts realized to January lst, 1896. The language of the 

| | 
Is 

award is <«-- "And we further award that in the division of 

profits made up to the first day of Januar 1896, that A. W. 


‘Couk shall have and be entitled to sixty per cent of said 


profits, and that W. E. Orr shall have and be entitled to 
| 


forty per cent. of said profits." 


Your orator is advised that said award does not in any 


| 
way decree as to how future profits shall be divided, and that 
| | 

as to future profits he and Orr are left as hopelessly in dis- 


pute as before the arbitration. Moreover, it is futile to 


decree on a method of dividing an amount of profits not known 
| 
| 
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and which can never now be known with even approximate accura- 
ey. 
Your orator further states that said award does him mani- 


|fest and very great injustice. The said arbitrators express-~ 





ly find, aS appears by said so-called award, that all of the 


“money put into the business of the firm by your orator was put 


| as capital, and that Orr assented thereto, and that the agree- 
ment was to divide profits in proportion to the capital con- 
“tributed by each; yet notwithstanding such finding, said arbi- 
ietere by plain mistake in the application of the law give to 
Orr, who has only about thirty per cent of the capital, forty 
eee of the profits and of the stock. ai 

Now your orator states and charges that said Orr, who is 
highly pleased with said award, has written to your orator --~ 
for the said Orr will not now hold. converse with your orator 
(on the business affairs of said firm or on the respective 
rights of the partners --- saying that he insists that your 
orator shall abide by said award, and holds the bond executed 
by your orator in terrorem. 

Your orator desires that said so-called award be annulled, 
as well as said arbitration bond, and he further states and 
\Charges that ever since the above mentioned dispute (which 
originated in the cupidity of said Orr) the affairs of the 
\said firm have been doing badly. This dispute, involving now 
the most vital question in any partnership, to-wit: the own- 
‘ership of the assets of the firm, has become so bitter that 
neither of the partners is longer fitted to continue in busi- 
ness with the other. Your orator is advised that the afore- 
ra award is utterly invalid and will be so held by Your 
Honor. Such being the case your orator and the said Orr will 


‘still be left hopelessly in dispute. Hence in part the ob- 


‘ject of this bill is to have the said partnership dissolved 
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and the accounts thereof settled. Your orator states and 

| charges that ak the inception of said partnership the time, 

ability and services of himself and said Orr OftrAt.con- 
Sidered as of equal value; that the entire $4000.00 our 

6 e wile 

, orator €as invested in the cash capital of the firm was, with 
Orr's assent, put in as capital and has Pe bee P95 
tod And. he is advised that ona gis We Aincess tes pay- 

'ment of all firm debts, he should have back out of the assets 


the sum of $4000.00, and Orr should have $1802.00; and that 


MURIEL 15 Bi 


the surplus, being profits, should be divided, to say the 
least, in accordance with the averaged capital of each of the 


| partners. | e: 











Your orator hereby avers his readiness to surrender or 


cancel or release the arbitration bond executed by said Orr to 





your orator; and also to enter into and render any accounting 
that may be ordered. | 
Wherefore the prayer of your orator is that W. E. Orr be 
made a party defendant hereto and required to answer the alle- 
_ gations hereof ---« but not under oath, that being expressly 


waived ---; that proper process be issued; that on a hearing 








the so-called award above mentioned, as well as the arbitra- 
tion bond executed by your orator to W. EF. Orr, be annulled 
and declared void, and said bond cancelled; that the partner- 
Ship subsisting between your orator and said W. E. Orr be dis- 
solved; that a decree be entered fixing the relative rights of 
your orator and said Orr to the stock and profits of said 
firm; and for all such other, further and Beneral relief as 
/may be proper and equitable. 
And your orator will ever pray. 
A. W. Couk, 


By Counsel. 
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7O thewMmonorable W.f.Mtller,' Judge of :the Circiit;, Goure for 
Lee County, Vrrginia: 
The demurrer and wanswer oF WE .Orr sto a Bitlet Pegi tae 


CGUrt bya uh .Couk: 





ROSpPONdentL. says) the vpseintilfT? 6 sbill' ie Rot’ superar. aan 
lav, and prays judgment of this, his demurrer thereto. 

But if any other or further answer should be deemed neces-— 
Sayy, answering, he says: 

ft; 1s treue-as stated by the Plaintvat! that, apeay Mae eee 
1894, the plaintiif and .your .respondent envered into: a contract 
OF PETC RSCSALl peor ycayny ing on. 2nythe Tairme name sor Cowie weaerta 
& general retail mercantile business, in, the town @& Jonesvilie 
Virginia, it is likewise true that the plaintiff and respon- 
GGnm.were’ Equal partners therein, were t6.|conkera bute en segue 
amount of capital, and perform an equal amount. of service; and 
Le shiate oqued the Aropits and boss: of said’ concern 

mespondent does not oes ee said contract was wholly ve 
bal, butvdesves thay fact. to’ the decision of this honorable 
ne sek ale ae The facts are that a memorandum of said partnership 
were partiy entered upon the beers of ther concern daa. wae, cen 
mencenent “thereof, but Was Not signed py whe’ Dart ose, Ween 
of said entry will be found herewith as a part hereof, marked 
Sexi pat Are. OtBberwise > said contract was verbal: 

it issalike truce thatthe business. or atid Fides was con- 


ducted wnder the terms and agreements before mentioned until 








senuery ist 1896. At or about’ that date wan. €stimave was made 

of the firm’s business, when it was. ascertained that the con= 

Cert bed prospered, dnd had donc. eo profagraple pussnecsy 

tue that on this ascertainment a difficulty, om -dissgrecnans: 

arose douplless would never. hays. arisen had tie sestine te sep 

Jf 

nade have shown.@ loss and met a profit. Bp to thet. o we ae 

) 


hint or word had ever peen uttered to indicate that the terms 


were other that ooksperf ect ietualwyy. Respondent was. the pook 


keeper of the concern, ‘and had made other estimates. of tiiencon- 


Grn peGore theat-.time, sano no JGntimetion Wes je that, téumse 


other than equality would be insisted upon. 
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amounts and. 'dates given by the plhazntar@. of Theyanoeuncs 
used by each are substantially correct, but respondent denys 
that, the two items claimed as stock by the splaintiil., 6b 730006. 
OO each, one advanced October Sist 1894, and the other December 
eiuhn 1894, were. ever. steck-in) said cohcern, or Was CYyer-conseny 
bc) LO be used. AS svOcK iby, this, respondent i.* By che plea war S 
own admission the reason of the use of these two items by said 
Leth, 1S eppalent, We held ‘as ne says UNProriTpaite Suge us ore 
Powell’s Valey Bank, yielding him at that time, about 4% or 54, 
the firm of Couk & Orr had purchased a bill of goods at about 
$1000.00, on which they had four: months: time, but they were. ¢r- 
fered for.cash’ a’ discount .of 7%: The plaintiff and respondent, 
ab the sugeéstion of the plaintiff, thought it probable that 
they COLO *porrow aosurPicient. sum) to Giscount wants. bal cen the 
Gountis Cha Berien Stabe of Kenpucky,.{and’ thr eher oii ere ea i ae 
went .on the mission to borrow said sum,. he failed, and then 
made the suggestion that if he could cashhis 4% Bank Stock he 
would KH use his own money in discounting that bill and others 
Sper Vesta “Oyen The plaintiff therefore was moved py Ccon= 
siderations of profitable investments to withdraw his: bank stoc 
and ain -additbon to his. discount “opbain -a./better rate: of" anver- 
eat. This. is What. réspondent understood\et the tame,s+and, ne 
never dreamed that said money was to be contributed as capital 
stock to the concern at the time, and he denys that stock or 
Capital stock, or any such intimation was yever used).on’ hinged 
at by either of the parties at the time. He believes it to be 
true that no such contention would have ever peen made. py the 
Vieimtcaff ifthe rirw had done 4. 1l0sing pusmess. He admits 
that the use of the said two. $1000.00 items created a .déebu a= 
TeInep the ‘Tron of Coun. & Orr)” that” said "Coum stood in the shoe 
of the parties whose bills were discounted, and that he could 
collect the debt whenever the same fell due. They f. cere s, 
Couk & Orr could purchase all the goods wanted yon. credit, ang 
pay for all bills» when due in the regular. ceoursey of theiz) ius 


iness, and it was only a small item of econemy that. induced 














whem To use the: plaintvanr’s- money on these Ocecawmione an The 
neture of. loans. 

Kespondent denies:.positavely that in any conversetion with 
tie plaintiff he ever agreed with the plaintairr thakithe firm 
necaed more capital, or that the plaintiff ever ‘said to respon- 
dent .the Words set out In his. bill,« to witi, "i Rhaverreeceeveu a7 
Bank Stock, and if 2t*sults you. I wall draw*out that snorey and 
put it into our BSHEY business." No such; Words "were Sed jo time 
this respondent did not give assent to. any such expression. 

Respondent denies that the three last sums shown in the 
plaintiif’s. items used were so used under such agreement. The 
$500.00 item was doubtless used to make up the plaintiff’s o- 
raganad sock, 

plaintiff states in his bhll that at no time after the 

sald items until January ist 1896 was ever at any time 
hiv nated at by either party were to be treated as @ loan or e@d- 
Wenece "OO. i.e eh diem, This may be true, . that. the word? loan was 
not used, but the fact remains that it was used as a loan, and 
LreaLed ase Loan “py the’ firm, and: the. words, capital, cap ta! 
SLOCK,, Or “SLOCk, were mever used, int that e¢onneeguseie ting) uie 
absurdity of the plaintiff’?s demand that it was used as capi- 
tal stock,*is shown by the injustice which ‘such @ proposition 
wouldgptail, and by the plaintiff’s own acknowledgment, he 
sets out in saying tha partnership was one of equality in capi- 
tal and “in. service, and. then claims the right, whens he finds «the 
firm’s business is profitable, to assert two-thirds of the cap- 
ited stack, adoxone Nalf.the labor, and: gather to "himsel eae 


thirds-the prorits,  withoub any compensation being guyen co 


responént for equal service in aiding and assisting in a busi- 
aw 


ness where the plaintiff claimed to have two-thirds and respon- | 
dent ohly one-third, and that too under his: solemn admission 
that treed éborm “wes to oe equal Lf the, plailntistres, conrLeniaw = 
were true, the expenses should have been borne in the same pro 
portion and should have been sharged upon.the books, 50. a 


Lihoment cald have been made, Fet no such’ pocks were ver 





a 


; 
: 


| 
) 
| 
| 


rho, 


the facts and transactions of the firm’s business from t 
finning .to the end was all done as joint and equal partners,it 
ie encounding, how-thé pleintiff could Set) up & claimed mirerome 
to that of an equal partnership in the face of the Pacts. 
purchased real estate both at private and judicial sales, at 
of $2500.00, the bid was reported to the members of 
was paid for wath firm assets so far as paid for, Vand | 


ts8s were executed for the same’ py the individual members 
Lied oe palhiualhle 


ef the Tirm with equel and Joint Liability; , they borrowed from 
A 





the, plalntLryL, as guardian, -the sum of $500.00, and executed 
Por ihe same joint and equal notes, and this sum was used by t& 
the firm in its business, and still remains unpaid, and is a 
ceéw~y Give wey Lhe sarm’. HVCn as, ave as January ord: LEe6,: the 
firm borrwwed from the Prowell’s Valley Bank about $1000.00 and 
execuved, the andividual parties. note.therefor, Used? vier owe, 
im the firms pusiness in the same manner as’ the $2000.00 had 
Bes. Wes... This note when due was. paid. by Tilrm procecd s,. ang 
the  prerics por. thisvtransaatich was-pladed bo’ the «credit of ie 
farm the m same asthe ’*$2000.00 was, and if the plaintiff had 
requested the firm’s note for the $2000.00, it would have been 
cheerfully caven,: put he did not so.request: (it~ nor did hevmem 
b2on the fact: that ‘he-was putting ib, in or intended, ‘or ani ae 
tea a Was put “in a6 stock. Monles toxuhe deeds lo resdiege 
Lace, copies of said lifted and canceled notes, and) othe newee 
for berrowed moncy willbe Tound ,Pibed herewith es: a2-part aiere= 
Ome Goods withdrawn by either party should have been changed 
and. settled; -which,in,. two instances.a@t least was not dene pine 
plaimtaff anc’ so'did the respondent take &* Suit.of chethes. cach 
ot thes samé price,’ and the plaintiff: said no chargo, was necess 
sary, ~.sinee the suits were of the, same price, andthe same ar; 
rangement was made as to an oil stove, and there has been no 
instance or transaction that in anyway intimated to your respaH 
dent that a partnership other than that one of equality was re- 
lied upon from the beginning of the business to Janury ist 1896 


This repondent is advised, and therefore charges, that as 





e é ° 


| . 
| 
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Che plaintiff, admits that the original-forwhation ofythe firm 


wis or equal capital and equal service, that any change there- 
arter made, aserted by the plaintiff, must be proven by him,as 
this respondent denies that there was any such change mace. 

Lf the -pimintitr?s<contention bé ‘correct; iv. Wou la- enaple 
iim, ar ter“, knowledge" of .the profits: of the fern were made man- 
ifest by the use of a sufficient amount of money to deprive 
respondent or aii of the, benefits. flowing fnomypheecrehiic) 6s 
Bee aay, 

Plaintiff expresses himself amazed when the respondent 
claimed that the profits of the firm after the payment of 
firm debts, should be equally divided, when he everywhere admit 
That such wore, the <Lerms of "the: partnershap. 

On peee “bWo cot, the: pladintalrr’?s pill he adaritis’ Vise Tae ce 
Craginal MB agreement between the parties thatthe capital eroud 
be From ‘$3000.00 to ®4000.00, that-is L Tt Was-Lo per Saou: 
eo, oO thousand dollers for (exch, that being as much ae othe 
een atte felt Mimseilieabpleysfo reach, and. traesereas di stiiaeia 
Wnderstoed, dnd thisyréspondent. wowld have -relused scoren ore ia 

Sf PiESINess beyond his ability to-periorm, and in Surseiteance 
of this idea, the firm first) purchased a stock sot japout-fSoece,s 
BOs (Aw tne “Lime of’ this purchase” respondent. imd, in» the’ Dusanee 
i ueoeroO, “and the plaintvarr: nad” ane ie. 81400700, +and, ali ne 
business that was done to June 15th 1894, when the plaintiff 
pub \ane#i00.00 more, and -thus the matter stood untill, €etomser 
ape so SLs- when the plata tiii - put ein’ seceloe: 

Respondent denies that there ever was a clause in the orig— 
inal: ecrememt wherepy the said stock“might be AicReascis ire m 
found advisable. Such an agreement would have. deprived this 
respondentetrom alli. the benerits flowing fromecune creday tou 
sald: avr. 

It is admitted by this respondent that these matters of dié 
ference. were submitted to the arbitrament of Mrssrs.C puma 
and Jos.l.kelly, the article of submission, the bond to abiée 
by, wet Giecision-ancetihetr ayard, are, all 2m Wigting, -and 


sve ik for themselves, <«and.upon thelr readingvand interpreta 





¢ 


tion, respondent is advised, that said matters were and are 


Tully settled and adjusted, so considering ChE Tesponceny 





Pelt himself both legally and honorably bound to abide by 
their decision, but he then and now believes that said award 
WAS more gainst him than the plaintiff. At the time of said 
partnership, this respondent was a professional book-keeper and 
accountant, and he commanded for his services a compensation 

of about “$1000.00, pexr-annum. Liy the. pilainti trae veombtenbion be 
brue that the firm was doing business on a capital of which he 


was the owner of two-thirds, surely this respondent would be 


capital, say $555.00, for two years, say $666.00, and this sum 


added to his $1802.00, would give him a sum largér than was 





emarded iam of the capital of said rirm,’ then at was: apparent 
from March 1894 to Oct.6th 1394, this respondent was largely in 
sdvaence 12 patd- hip -ceppatal. This respondent has reason to be- 
eve, and he dees beliteve and .charge; that that these facts 
were considered by said arbitrators, and entered into in making 
up. thezy .jucdement, “inthe statement, as to how ithav capital shoud 


be divided “in hands up to January ist 1896. 





It is true that said submission provides said award shall 
be undert seal, respondent as “advised thawiit.. se -eppcars toon 
its face, and that: Jos.L.Kelly, one of said Brbitrators, under 
LOGE by7va written’ pover to confer :Wponrhis, co-arbitrator™ tine 
power sto sign said award under seal. Phe pore as Vel cer ws 
but your respondént as advised that, this doces,not vaitieLle said 
award. Your respondent is therefore advised that the said wm 
eWardsis valid end “binding » and Should, be confirmed. Aiea i 


events, 1% was a matter of snhonor, referred ~o, nNonereablie men. 7or 





determination, was honestly determined by them in good faith, 


without fraud, without mis-conduct, and without eny’ mistake 


/ 
6éntitied to copensation for services added to that one-third 


thet. preyudices the mlaimtirf,. 6nd hile seic averd, doea mae 
give..to respondent. as! muchas he. .1s, advised ne: has the “Loma 
right. to recover, <cnd:as- much as, he pelleves *himsel® Env iiss 


to receive, yet as a man of honor, and, in, the traucespirit oF 





the submission, he feels himself bound to abide. py it. 
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Respondent is advised that said award construed and read in 
Sli. of ius parts taken’ together, gives “the~ saad Eel ly .dnd Done 
can thirty days within which, to render thé same; but he is not 
a lewyer, .and-leaves the interpretations. thareinstrumems to 
thas, Court’. Respondent denies that said award is invalid, be- 
cause no umpire was chosen, none was necessary. 

Respondent Further’ denies that:ithe only gvestion submitted 
Ce Shid Srbitcatlors was Now’ the prories should, be Gividedy when 
ever divided. Respondent is advised and acting under that ad= 
Vics, Cuarcesy, cnd, to SUS ain that.<charee, Frerers to the @rta— 
cie of submission, that the main dispute and the.one underlying 
the davision»of profits Was, was the two itwms. of "$2000.00 cach 
apove reterred t0,..capital’ steck, of Wassit a loan or an ad 
Vanee.p LUGS becu ascerlLained, sbhevduestion of prolits. adjmcuce 
themseivest It 4fas)on this fact..mainly, that*proofr was taken, 
and, when Bund by the arbitrators VOmbe Caplual aceording we 
hier decision, whe so Ler tYwo- ques tieonse Came ein for. Comsigde wes 
tion, EOwres. .) Bho -exvuna, services” of respongdenv; andthe “e.eere 
Or seapatakl wer had in.ap vo, Oetoper 6th £e9¢: Ho WT cas) Ly, weed 
consideration that 40% of the capital belonged to. respondent, 
and  6Onrtacreor» to the, plaintif©T, on. January leu, 1806.,"the per. 
GEnwb Of. the pr of tb -fo1 lowed, the; Proportlom of CMe" caput. 

Your réspondent is advised that the plaintiff’s contention 
that the award and all of its parts are so mutually interde- 
Pere thew; the invaltiddty of any, of the_partis thereof ens 
ema ut erck Lie, OUNCm DaArLs., .LS! COrrecty She converse om 
Cais PrOpOSLULLON “ls, alike’ trie. 

Your respondent is advised that the articles of submission 
Tepe lis calls attention to the disagreement’ that, Oecurred on 
January 1696, the award is in résponse to that inquiry and Pix 
es the data of settlement as of that day, and fixes the status 
af “Lhe pertlies- on that day).6o that it) doessiim the mode cam. 
Manner of Gistribution-.of stockand profivs, on, end.-pef ore tae 
dav.” [to follows ,, therefore, that af.the sirm-sheuskd ‘contaenie 
its business ashe future under precisely the same conditions, 


it. Would beheld in law law a tacit agreement. upon both parties 





LO abide by a division of profits! in. accordance, with the. stare 
or facts under which they conducted their business, the award 
thererore being capable of héing reduced, to) a Gertaifty, as cer. 
Laine’ The complaint of the plaintaff thet the question tdi pe 
settled was not settled is not true, it is settled definitely 
and Paste ivedky s Nor Was it. necessary sor ' the award t6 settle 
how Puture profits should be adjusté@d, that followed the award 


as a matter or course unless changed by agreement of the par-— 


Lies. Nor, is there’ anything in the plaintiff’ s contention 

chet he *ysinguread by, said awards Upon whe contrary Ne 15 oe | 
ly benefited, having withdrawn unprofitable 4% bank stock, and 
secured "by This werd profits,cqual “tos Fee. propite and dividend, | 
Lae vead of- 4% interest. 

Thais repesncdent aupain denying- thar be” consented.or mace any 
agrement that sald two items should be put in, as stock, or that 
profit should be cee on the basis that said 8%2000.00 beings 
SLOCK, upons the Serene he understood it as a loan ar an ad- 
WSqiQe . 

And this respondent inststs that the statement of the plain 
tiff’s that. he isshighly pleased with said award 1s eraturztous 
and untrue. Hembelieves, himselt-to be iikjured py it, Bnd we one 
ed, but as an honorable man, he feels bownd to stand to ity 


The plaintiff complains that respondent would not.talme to 





him about the businsss affairs of the firm &c. Now the racts 
are the plaintiff wrote two letters..in reference, to seid award 
Miever Lo Ded ibecenencncencd.. After phe. Reception, of “ject iwe, 
respondent went to the plaintiff and had a friendly conversa= 
Pi60n With him in regard to the matters involved, in .said-avarde. 


This letter was dated March 26th 1896, the other was dated 





April 7th 1896,and on April 8th 1896, respondent did what the 
plaintiff doubtless was seeking, gave in the way of a letter, 
a statement in writing of his views and desires In reference 


thereto. ‘Phese two letters and a Copy oF one ‘ame herewith, Pie 





ed marked "Letters". 
Pespondat has deemed it a matter of duty to give his ver- 


sion of the transactions involved in this controversy. He had 








p 


Rg 


hoped it was finally and“ fully settled, and he is advised that 
it is rindly and fully settled, and relys BREpCon } DUG. (tath ee 
is mistaken in this, he shall again enter upon the adjustment 


or these matters in the confident belief that his pecuniary in- 





terests will be advanced thereby. 

Kespondent has so far as he could avoided any personal al- 
lusions to the plaintiff: in this metter,; But he denies. thay G6 
is true the plaintiff’s statement that, it is respondent’s cupid~ 
by that has given .rise Lo this controversy. He is unable to 


sec the hand of) liperaitty put ferward by. the pleanbifr, reiion 


| 
| 
| 


ne SCCes snicw hisingess; Colder ive, two-thinds -of, Ge vo ates ang 
entail upon this respondent onevhalf of the Labor, ~ that he is 
willing to force upon this respondent the burder of the greater 
portion of the cxpiteal sintil the business is established and 
shown to be profitable, and then under the guise of friendship 
to the firm, to assert a questionable proposition of capital 
ana thneréeby absorb tw-thirds. of the profits, 

Respondent. again denies that said #2000.00 was put in as 
capital, that it was always so treated, or that it 
Lreated, MEXEX and denies that it was so entered on the firm’s 
books by said Orr, as pook-kKeeper thereof, it was a debt due 
Cae wlaintinr anckrshould be; paid “the plainveri ,- anc when whey 
Adve ll etThaer’'eerts are, paid, then the residue of stock end 
Pro; 1LS should ‘vhave ween eqhally divided petwvecn, the pariicus, 
ReSpOntient ,CanLes that “Lhe plaintatyT's semulcCes” and tae ea oy 
havebeen; mich more valuable to the firm than his. 

Tt was) the plaintilY that demanded that arbicrationy pends 
should» be @iven by the: parties, and not the respondent thee mee 
such Cem. 

The plaintiry states that when he -put  »this ‘88000,.00° in, “he 
Imvendea Lb°to take “ts, chance for Joss and, profits. hig 
SCE VEMen., © eSoomdent docs not, PEIN e¥e Lo pel time, mend Cenwes 
that 2b istrue, Because. at that very time, the plaintifY knew 
irom’ the books ‘of the concern open pefore jin, thet The Tice 
wes doing a ore? tuple pusiness; and was rapidly advancing. 


The’ plaintipT states that- about Janwaryeise ISe6e he asmed 











® 


<a 


this respondent, who was the book-kKeeper, to estimate how mach 
each parter had madetly the firm business. This reepondent de- 
nies he ever made any such request, but wpon the contrary, it 

was made by this respondent, as others had been made before it, 
upon his. own voluntary motion, and this respondent dénies, that 
at that time’ the plaintiff expressed any surprise or .enenenent 


i 


Of * Lae oaesn i. 
As to she dissoluttene of the 'said, firm,» this Téespondent 
has always understood that the firm was to continue during the 


pleasure of its members, and that either might refuse to pro- 


ceed and wind up thé’ concern at any time. He “Sees (no Wee 


therefore for a bik, in chancery for that purpose which could 


have been done as .well, without it. When, therefore, the plain 
it, and Givides equally the profits thereor, or 

abides by said award, he can have a dissolution of said firm. 
No doubt this was. the pladntilf*s main objecty. bul ne Had coy 
the moral courage to say so to a partner who had been both Kax 
Tat bird ls Sone por bt. estos Aaa. 

Ang having now fully answered said bill, respondent denies 
and every allegation of said pill, not consistent with the Stas 

7 

ments herein made. We therefore prays to be dismissed with 
his reasonable costs in this pehalf expended. And) Ne. Wil 


ever pray &c. 
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This cause came on this day to be heard on complainant's 


bill and exhibits filed therewith and depositions of witnesses 








taken .in behalf of complainant, on the demurrer and answer of 


“hae 
W. &. Orr, in which demurrer complainant joined, and general 


replication to said answer; and, 
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Kelly taker 


DUrsuan, bO 


annexed 


pustee & Ve peter hse G 


¢ 
office 1?) bic “tone (78) V Mf 


pinia, Octobe 1896, to be read as evidence in behalf of 
complainant’ in. the chancery cause pending in. the Circuit Court 
Of "bée[Veummty 5% PO Gik “7S. 


Present W. and Be iH. seweld -of counsél.-for defen= 
tot Ce Mede We Ls... Jreg 


of counsel for complainant. 


LL. Kelly, having been duly sworn, testifies as fol- 


- residence occupation, and 


you were one-off. the: arbitrators. to. whom was referred 


pute between C 











Orr on February 


h-thy: -1 896% 
» 000 0.64 


Objection by Mr. Sewell: introduction. of this 
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and will ask you also 
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Objection Mr. Sewell; 
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he introduction of 


is further objected to, and the above question 


thereto, because an arbitrator is incompetent tc 


KX award, ,or B.an connecilen with 


Ss ame 


show you the original 


17th, 1896, to which is appended 


red and sealed by C. T. 


tth, 18965 ‘which av 


a x ; erect 
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two partners in. the stock of the firm? 
Objection: 
rhe above question is objected to because what 
passed between the arbitrators in making up their award cannot 
be inquired into. 


H. Sewell, Counsel for defendant. 


question as to cwnership or distribution of the 


stock was one which I did not consider at all, except in so 


far as I had to consider the question of the capital stock in 
of 
arriving at a division mus the profits. I didnot understand 
bnat. the. question of distribution of «stock was Submitted. and 
rd whicn I intended to make applies simply to the prof- 
in other words,my letter of & 


a 1 #2 4. 1 ; | fe s be Pie | : Se 
arco léth, 1896, expresses 


+ 


which -I-intended to-make. 
whether or not the award 
ur award’? 
not, Tor I have no settled opinion on 
RURYRRRXERXxsubject vet. 


17 
a> i4h 


). 7-Please state whether or not the partis said - 
ndead the time for 1e@ makir - the award, 
Duncan first came..to an 
nt as to that part of the award on which you did agree? 
AXXRRX 


The above question is objected to 
because the award speaks fi if as-to dates, 
Counsel for def' t. 

A. 7-If the parties to the submission ever extended the 
time beyond the limit expressed in the submission. I did not 
know of it. I was under the impression that we were acting 
in time-to satisfy the submission, but I did .not have the orig+ 
inal or a copy in mv possession. Judge Duncan's better, of 


i24n-,,LS664* and mine of Maren. Léth, ~ bees, 


first and only agreement that we reached in the matter. And 





ahd 


my letter of. March 13th accentine what I understood to be his 


Mi 


conclusion is the award which ° supvosed he would make. 


Bi 
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, to be read in evidence in my behalf 


ra 
- M——eounty, in which 
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--------------defendant ; and if froin any cause the taking of said depositions be not commenced 
on that day, or if cominenced, if they be not completed on that day, the taking of said depositions will 
be adjourned and continued from time to time and place to place until they are completed. 


Respectfull 
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» at the office’o? B.it.Gewell. a 
the Town of Jonesville, Lee County, Virginia, pursuant to notice here 
to annexed, on the 6th day of October 1896, to be read as evidence 
dn behalf of W.H.Orr in a certain suit in equity depending in the Cit 
cuit Court of Lee County, Virginia, wherein & W.E.Orr is defendant a 
A.W.Couk is planihiftfT. 

Present: H.C.McDowell,Jr., E.W.R.Ewing and R.L.Pennington, of 

Counses Tor, plaintar?T. 
A.L.Pridemore and B.H.Sewell, Counsel for defendant. 

The witness W.H.Orr, being duly sworn deposes as follows: 

Quées.i.for derendant.-~Are you the #anax Junior member of the Aen 
of Couk & Orr? 

Ans.-~-I am. 

Ques.2.for same.--State whether or not there is any contract a- 
ceement or undérstanding between yourself and Mr.Couk in reference 
to the submission of the matters in dispute between you to the arbit- 
rament or award of C.T.Duncan and J.L.Kelly, other than is shown by 

the writings connected therewith? 

Ans.--There is not. 

Ques.§.for sarme.,+-Was there ever any extention of tire or differ 
ent tine set for the rendition of said award other than is shown by 
the written submission therefor? 

Ans.~-Thereé was not. 

Ques.4.for same.-~Please state whether or not the entry made up- 
on the books of Couk & Orr as to the terms of partnership was made at 
D about the time the said firm commenced business? 

AnNS.--It was. 

@ues.5.for same.--Were the books of said firm open to the inspec 
tion and examination of each member of said firm at any and all times 

Ans.--They were. 

Ques.6.for same.-~Has any of said books been altered, changed om 


in any way mutilated by your 


Ans.--The stub check book has been mutilated in one ie @vpw — 


Sate check No.176. it was not mutilated by Mé. IX do not know who 





CULLLaAted it, 

Ques.7.for samé.--Please state what capital, if any, was named,s 
was to bé contributed Py each partner? what services were to be 
rendered by sach? and the full terms upon which said pazxtnership 
Was to be commenced, and for what time continued, if any time was & 
naned?. 

Ans.--We were to cormence with a copital of $2000.00 each, con- 


tinue for a number of years until we dissolved by mutual consent or 


a greeably to each other, am the services to be rendered by each rem 


wel of the Tarn oF Same Lhe prorats were vo be divided e€qualyz, aro 


losses in the ane proportion. 

Ques.&.for same.--Do I understand you to state that $2000.00 
each was to be the maximum of capital contributed by each member? 

Ons .--Objected to because leading. 

Counsel for Conpl’t. 

Ans.--It was. 

Ques.9.for same.--Please state whether or not the terms of part- 
nership stated by you above were ever altered, changed, or modiried 
at any time by your consent or with your knowledge? 

Ans.--They were not. 

Ques.£0.for same.-—-Plenase state whether or not the two items of 
one thousand dollars each, the money of Mr.A.W.Couk, used for s&id Ak 
firm, one on October Bist 1894, and the other on Dec.2%th of the sare 
vear, Was Sever added Lo the spock oF said Tarn as -capiiad stock Fy 
& nd with your consent or approval? 

AREKHAS This question is objected to because leading. 

Counsel for Complainant. 

Ans.--They were not. 

Ques.11.for same.--Please state, if you know, how these two i- 
tems ee Fo is used in the firm’s business? Seace all that you 
know Absuts-it. 

Ans.--A few days before October Sist we found that we had some 
pills for goods which, if we could pay, we could get a good discount. 
lir.Couk suggested that he would go to Harlan, Ky. and see iT he comidg 


borrow Some money to pay the bills. He made thé trap to Harlan. 





ro Shin 


When he returned he said that he could get the money by paying 7% or 
8% for it, and that he would not pay that much interest. He says "I 
have some bank stock. I will see Judge Morgan, see if he will cash x 
at Tor me. If he will we will pay these bills and save this disxrnumn 
count." He cashed the stock, the bills were paid or the same day 
that the stock was cashed and the discounts were saved. These items 
were Qaed.6n Oct.3ist.£894 and Dec.27th i894, 

Ques.12 Tor same. Was there or not anything said at the time 
these items were thus used as spoken of by you as to them being treat 
ed and used as capital in the business of said firm? 

Ans.--There was nothing said at that time, or at any time after- 
Wards until after Jan.ist 1896. 

Ques.13 by same.-~You will please state, if you Know, whether or 
not, at the time of the original agreement of partnership or subsenmE 
quent thereto prior to Jan.ist 1896 there was any agreement between 
yourself and Mr.Couk that the copital stock was to be two thousand 
dollars each, and thereafter enlarged as the necessities of the firm 
Bhould require? 

Ans.~-The capital stock was to be $2000.00 each, and there was 
never any agreement to change it or increase it. 

®ucs.14.for same.--When the one thousand dollars, put in on Oct. 
sist and the one thousand dollars on Dec.27th 1894, state whether or 
not you intended to traat said items as stocK to said firm, or as mon 
ey used by Mr.Couk Tor said Tirm to be arterwards repaid to him as 
other indebtedness of the frirn? 

Obj.--Objected to because leading and immaterial. 

Counsel for complaimant. 

Ans.--I aia Mt antend it as stock or for the firm Cto-gse it as 
Stock, but as 4 debt against. the firm the same as if We hed borrowed 
it or as due the wholesale houses. 

Q@ues.15.for same.—--Please state whether or not your firm in the 
conduct of its business ever borrowed any sums or money or made ef- 
forih Ge porrow it. frem other. persons then tivosée named-by you? de 


you answer, yes, give the names or the persons from whom borrowed and 


ee amounts. If you made any efforts to borrow and failed, state 





stil a 


to whom you apllied ror such loans. 

Ans.--On Jany.3rd 1896 we borrowed $1000.00 from the Powell’s 
Valley Hank. On pee. 44h 1895 we borrowed from A.W.Couk as Guardian 
&300.00. On March ist 1895 we borrowed $175.00 from Miss Sopha Har- 
Fas, of Marlen ky. At one tine in °94 or ’95, I do not remember 
when We Mr.Couk sent me to see James G.Browning to see if we could 
get some money from hin. Mao .Browning was in Jonesville. I went to 
the Courthouse and asked lfr.Browning to go down to the store, telling 
him that Mr.Couk wated to see hin. We did not get any money rrom 
Srdmnitie . 

Ques.16 for same.--Please state whether or not your firm made og 
purchases of real estate? If so, how were said purchases made, how 
were the notes executed, and if any conveyances have been made, were 
they made jointly to each memper in equal proportion or in different 
proportion? 

Obj .--Counel ror compl’t. object to the question being answered 
otherwise than by Tiling the papers themselves. 

Ans.--In April, I pelieve it was 1895, we purchased the Storehos 
a nd lot which we now use in the Town of Jonesville, and the dower in 
terest in same my from Mrs.$.Jd.Richrond. The reversion was sold by 
Commissioners. We executed our joint note to Mrs.Richmond for her 
interest, also joint note to Commissioners. The decd from Mrs.Richw 
mond conveys to us jointly. 

Obj.-This answer is objected to because it is not best evidence. 

Counsel for Compl’t. 
Ques.4%.fer same.--Pf you have any of the notes paid and lifted 
or copies of such as have not peen paid and lifted, and if you have 
the original deed, or copies thereor, please file them marked "Jiote, 


( - 
"Gopy or Note" Deed “or Copy ‘or weed” . Also file copies of any leas— 


es thatfyou have taken fronAny one, and copies of tax-tickets paid by 


you, and also copies of any other notes executed by the firm or the 
members thereof which you have that have not been heretorore Filed.s 
HS 


Also fPile:an extract copy showing the purchase of the Storehouse ,7rom 


the Commissioners, in the cause of Cowan, McClung & Co. vs. Sewell & 


Richmond, Admrs. et als. 
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ANS.-~EXEXTEXK We bought Mrs.Richmond’s dower anterst in the 
Storehouse and lot now occupied by us in Jonesville at the price of 
$1000.00, made a cash payment of $100.00, and the residue was divided 
into three equal annual installments of three hundred dollars each 
for which three separate notes or bands were executed, the deed to 
which has already been filed and I herewith file copies of the said B 
three notes or bonds, marked"Dower Notes! I héreby Tale Gxecace 
copy Trom the report of the Commissioners in said cause of the pur- 
chase of the reversion in said Storehouse, and a copy of the notes 
or bonds executed for the deferred money for same, marked "Extrsct" 
and'"'Commissioner Notes." rt also ralé the tex ticket paid on said 
Property, narked "Tax Ticket." I also file copy of note executed 
to A.W.Couk, Guardian, marked "Guardian Note", and copy of lease from 
Mors.5.d0.Richmond to Couk & Orr, marked "“Lease''. Miss Sopa Harris, 
I suppose, has the note in her possession that was executed to her. 
The date of said note is March 1st 1895, its amount is $175.00 and it 
is payable at one day, and signed by myself and A.W.Couk as individuss 
als. It reads just like the other notes I have filed, "We promise to 
pay &c. and ggned A.W.Couk , W.E.Orr. 

OYj.--The filing of all the foregoing exhibits is objected to be 
cause the same are immaterial, inasmuch as in relation to creditors 
a nd third parties the obligation of the firm and deeds and leases to 


the firm would be executed as the above are regardless of the private 


& rrangements of the members of the firm as to their respective inter 


Shire Im thé rirm’s capital,’ or of the proportion in Whach prorate 
should be divided or lossss bourne. 
Counsel for Compl’t. 

Ques.18.for same.--Is the above all of the notes executéd by you 
*% nd Mr.Couk in connection with the firm business? If not, stave 
= ny other. 

Ans.--~-The above are not all the notes that we have executed. We 
executed our joint note on Sept.4th 1895 for $77.00 to Wilmerding, 
Morriss and Mitchell for an invoice of goods, used by the firm of 
Couk & Orr. The said note is here filed as a part of this deposi- 


vs OR. 
Obj. The filing of the foregoing is objected to because immate- 





oe 


: Sade © 0 ae Counsel Tor Compl’ t. 

Ques.1i9.for same.--You will please state whether or not the tro 
i tems of $1000.00 each furnished by Mr.Couk and used as stated by 
you heretofore, was used in the purchase of goods? Or were these i- 
tems used to discount bills for goods already purchased? 

Ans.--The two 1000.00 items were used to discount bills’ for 
goods which had already been bought. 

Ques.20 for ame.--State whether or not your firm was under the 
n ecessity to borrow money or increase its stock, or was the credit 6 
of the firm sufficiently good to meet any demands of the trade of sad 
aaid firm? 

Ans.--The firm was not compelled to borrow money for the purpose 
of increasing its stock. The credit of the firm was sufficiently 
good to meet the demands of the trade of said firm. 

Ques.21.--You will please state whether or not Mr.Couk at any 
time notified you of his purpose to increase his stock and called on 
you to make a like contribution, or inquire of your &8bility to do so? 

AnsS.-~He never notified me of his intention to increase his 
S tock, or call on me to make a like contribution,’ or inquire into 
may &.Oility to do so. 


] 


Ques .22.--Please state, if you know, at what time and under what 


ci rcumstances Mr .Couk, claimed the two one thousand dollar items as 


s tock. Give the circumstances as far as you can that led up to the 
f irst demand of his that said item) should be treated as stock. 
Ans.--About January 6th 1896 I made an estimate of the debts 
due uws,.calied Mr.Couk’s attention to it, tnd told him that nen, cee 
ing the first of January, would be a good time to draw up our con- 
tract and let the firm issue to him its notes fer the tho one thous 
end Collar items. He says, “How much profit have we macer" FT 
Gold ham £ didn’t know thet I could teli nin in-w Pew mimes. We 
both agreed upon the stook of goods that we had in the house, and 
them I told him the figures showed about$8200.00. He says, ‘We 
s herve in proportionto the amount of money we put in, that gives me 
profit on $4000.00 and you on $1800.00." I told him that was not 


a Patt uot our original contract we were to put in an equal amount, 





Gr money and share equally the profits. At the time I told him that 


errs 
ae 


the firm would issue notes for the $2000.00, I told him that I had 


Made ma memorandum in the ledger at the time the money was used by the 


cara 


4 3 — | ee 


ae = ee . 


farm, showing the correct dates that it was put in so that we could x 


i ssue the notes. “4 PL 

Ques.23.ror same.--I now show you one leaves cut from the Ledg- 
er kept by the firm of Couk & Orr, heretofore filed with the deposi- 
tion of A.W.Couk. Please state whether or not you made that enury,: 
and whether or not it was made at or about the time it bears date? 

Ans.--The ehry of March 1st under both headings was made some 
time March, about the latter part of March 1894. The entrys under 
April 17th 1894, October 6th, 31st, and Dec.27th, and June 13th 1894, 
weere not made until December 1895, aot Ens e4th or 25th. I made 
those éntrys. 

Ques.24.for same.--I notice that by those entrys Mr.Couk is creé 
i ted with stock March ist 1894, $1100.00, Apl.17th 8300.00, Oct.6th 
8500.00. Then the two items of $1000.00 each Oct.3ist and Dec.27th 
Juné 13th 8100.00. Are these two items of $1000.00 enumerated in 
this li st the same $2000.00 spoken of you heretofore, or are they 
different items? 

Ans.-- They are the same. + 


Pw : 
Ques.25 for same.--Were these two items ever by any agreement 


F es 


between you and Mr.Couk put into said firm as stock? 

Obj.--Objected to as leading. 

Counsed ,for Cémpi7 ta 

Ans.--They were not. 

Ques.26.for same.--I will ask you whether or not you ever conse 
ed.by using the words"well" or "all right"' in response to Mr.Couk’s & 
batement that he was using these two items as stock,to their being 
S Oo used? 

Ans.--I never consented by the use of those words or any others, 
to use the $2000.00 as stock. 


Ques.27.for same.--You will please state whether or not at any 


time prior to about January x828@x ist 1896, you had any "knowledge ‘of 


intimation from Mr.Couk that he intended to use these two items as 
Stock in said firm? 





Ans.--I neoyer had any intimation or knowledge that he intended 
use them as stock. 

Ques.28.for same.--You will please state whether or Rae, ar 
there had been a proposition mado to yOu to thus increase your partr 
m.er’s stock, you would have consetned to the same, you going on and 
performing equal services? 

Obj.--Question and answer objected to berause leading, incompe- 
tent and immaterial. Counsel for. Compl’t. 

Ans.-~I would have objected to him using the 2000.00 as stock, 
a nd destroying my equal interest in the business under our originaln 
contract. 

Ques.29.for same.-“At the time said ttro thousand dollars were 
u sed, did you intend that said money should take its chances for fxs 
profit ot loss like tho rest of tho capital? 

Ans.-- I did not. 

Obj.--Question and answer objected to because leading, immeteria 
a nd incompetent. 

Counsel for Compl’t. 

Ques.30.for same.—-You will now please state whether or not you 

wore and are the pook keeper of said firm? If you answér, yes, 


state as near as you can what books wore kept by your firm and what 


a fount of cloric&l work you did, and whether or not you had oxporimn 


pe, 


ence and traintg as a pook Reeper? 

Ans.--I am the book-keeper for the firm. We Keop a Ledger. 
We Kept a Ledger and a Journal also for a shomt time. Wo kept a day 
book, counter book. We do not keep any mernnntxbonk cash book. We 
have used four counter books amounting to about 1800 ta 2000 pages. 
I have checked all the invoices, paid them by check, and written most, 
e% Li the letters. 2f should have said that I havé paid most all the 
invoices. MxCouk paid a few of thom, but not very many. I have 
ha d experience and training as a book-keeper. 

Ques.31.—--You will state whether or not, during the existance of 

Said firm and up to January 1896, you gave your time and attention to 


said business, and bate as near as you can how much time you have ben 


a bsent from your duties as a member of said firm? 
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AnsS,-~I have given all my time and attention to said business up 
to January 16 1896. LI do not think I have lost over 10 or 12 days. 

Ques.32 for same.-- Which of the two, yourself or Mr.Couk, have 
lost the most time from the conduct of the business of said firn? 

fbgeeted to as immaterial. 

Counsel for Compl’t. 

Ans.--Mxr.Couk has been absent more than I have. 

Ques.33.for same.--Inaddition to what you state you have perform 
ed as book=-Keeper for said firm, state whether or not you have per-= 
r ormed any other services for said firm, and if SO, state what they 
were, 

Ans.--I have waited on our trade, and worked up trade for the 
f ixrm through customers. 

Ques34.for same,--Please state whether or not the services pera 
Yr orped by you were equal in labor and ability to those performed py 
Mr .Couk. | 

Ans.--They were. 

Ques.35.for same.--Please state what your experience and knowlmt 
edge of the business was at the time said firm began business and how 
you acquired the same? 

Ans.-~-I had about 6 years experience in the mercantile business 
prior to the time wé beganbusiness, as clerk, pook-Keeper, cashier ec 

Ques36.for sane,--I Lae ree that some time in the spring or 
Bummer of 18694 that you and Mr.Couk each took from the stock of goods 
Qh suit of clothes and perhaps other articles. Will you tell us 
a. bout said tvedieetNone! 

Ans.--~About the last of May or the first of June 1894 Mr.Couk an 
Myself each took a uit of clothes that cost the same. L made the re 
mark to him. ‘We had better charge these." He said"Ho there is no 
@ se Gf it, we ate equal in this business." | 

About Nov.first 1895 Mr.Couk bought an o1i1 stove for his room 


or the, house. He says, "I had better charge it," I told him "no, 


that there was no use of it tht we both could use it. Tt never was 


c harged. 


} Ques 84. for samé .=#You Will please state whether or not at any 
time prior to the filing 6f the bill in this cause Mr.Couk ever ap-= 
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plied to you and requested a dissolution of the partnership ewtisting 
between you. 

Ans.:+-He never did, but told me about Jany. 6th when this dispute 
ca me up if I was not satisfied with the business he would buy me out 

Ques.38.for same.--State whether or not at the time of said ar=- 
bitration and afterwards you ever refused to talk over the business 
of the firm when requested to do so by hin? 

Ans.--I have never refused to talk over the business.with him 
dince the arbitration up to date. 

hues. BO for sa me.--Please state, if you Know, how you first 
ca me to undertand that Mr.Couk was dissatisfied with the award set 
out in this cause. And if you have any letters or correspondence in 
r eference thereto, state who wrote the first letter, and file all 
such letters as you may now be in possession of in reference thereto. 

Ans.--The first intimation I had that Mr.Couk was dissaiisfied 
w ith the award tas by receiving his letter dated March 26th 1896, 
which hasheretorpe been filed. I took Mr.Couk in the office and in 
a newer to his letter told him that I could not agree to set aside 
the award as I considered it binding on both of us and that we had ex 
ecuted bonds to abide by it. On April 7th 1896 I received another 1 
letter from him, which has also been filed and which I answered by 
letter dated April 8th 1896, which hss also been filed. These are 
a li the letters that I know of in relavion thereto. 

Qurs.40 for same.--State whether or not your attention and du- 


ties to said firm have been the same since said arbitration that they 


were before? Tf you answer they are different,’ explain the differs 


ence. 


Ans.--My attention since the filing of this bill has not been as 
close as before for the reason that our trade has been injured for 
some reason, I suppose, on account of us not keeping a full stock of 
goods on hand. 

Ques 41.for same.--You will please state whether or not you Was 
present on the night of the arbitration and heard your father, James 
W.Orr, examined asa withess, and heard him state in the presence of 


lir.Couk that at some time prior to said arbitration Mr.Couk had told 
hin, tha t at the time the & two $1000.00 items was used for said firm 
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that nothing was said at that time as to their being used as capital. 
If you answer that you were so present, state Mr.Couk’s response ther 
to if he made any. 

Ans.--I was present on the night of the arbitration. I heard 


Ja mes W.Orr testify as to the above, and HMr.Couk responded$¥that is 


r ight, Judge Orr isight.™ 


Ques.42.for same.--You will please state whether or not lIr.Couk 
ever represented to you on his return from Harlan County, Ky. that he 
had endeavored to borrow money over there for the use of the firm? 

Ans.-+In October prior to his using the $1000.00, bank stock, he 
returned from Harlan, Ky. and stated that he could get some money by 
wig or 8 @ for it. 

Ques.43.for same.--You will please state the amount of stock con 
tr ibuted by each of the partners and the dates of such contribution 
under your agreenment of partnership. 

Ans.--On March 1st 1894 Mr.Couk contributed to the capital stock 
$1100.00, on Apl.i7th °94 $300.00, June 13th 1894 $100.00, October 
6th 1894 8500.00. I cobributed to the capital stock March ist 1894 
$1500.00, March 2imt 1804 $302.00. 

Ques.44.for sa me.--Are these the only sums ever prid in to the 
stock of said firm with your Knowledge and by your consent and agree 
ment?. 

Ans.--They are. 

Ques .45,.--Please state if you know what amount of trade was Dro 
prought into the rirm’s business from Harlan County Ky. and the amon 
a= mount of sales made to citizens and procured by Mr.Couk on his 
trips to said County? 

Ans.--Up to January ist 1896 the amount of sales made in Harlan, 
Ky.were about $225.00 

Ques.46.+-I notice that it is claimed that you lost quite a lot 
of time by going up on the Hill and staying up there until 9 or 10 oO’ 
clock and by losing a good many evenings in sleep at your room. Ex- 
plain this. ; 

Ans,.-=-The time claimed by Mr.Couk as being lost by going up on 


| ayocal | 
the"Hill” has been we oe & few instances for the benefit of the 


fi a 7 
rm I go up to the P.oO.apourt 9 o’clock almost every day after 
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the ma il for the firm, and while up there I am always on the look= 
out at the Clerk’s Office for County Warrants, Commontrealth’s claims 
and claims issued by the Clerk and Supervisors. As to sleeping in 
the room, I have gone to my room a few times, but was not asleep as 
Claimed by Mr.Couk, all the time. At the time that i went to the 
room trade was wery dull, and there was no need of two at the store. 

Ques.47.--Do I understand you to say that in Jany.i896 was the 
f irst time thi Mr.Couk ever claimed the two $1000.00 items were 
Stock. If so, please state specifically your response to said clain. 

Ans.--Jany.6th 1896 was the first time that lIr.Couk ever clained 


f 
i f 


the two $1000.00 items were stock. When he claimed it as stock, I @° 
hin "You know that is not correct under our origi nal agreement. If 
you kpew that was corgect you could put in all the money that you Emk 
could get as stock and reduce ny profit to almost nothing.™ t told 
him that if that wasthe case I could make more money by working for a 
salary." Me then s01d, nTf you are not satisfied, I will buy you m& 
out." g 
Obj.-So much of the foregoing is excepted to as consists merely | 


e 
of the self-serving declarations made by the witness after the disput 


ha da risan. 


N 
aS 
p 
#K, 


Counsel ror Compl’t. 

Ques48.-—- When these two $1000.00 items were used by Ifr.Couk in 
the firm in the maner stated by you, where was the memoramtum or the 
sa me made, and remadned until some time in Dec.1895. 

Ans--The memoranda were made in our stup check book and remained | 

ral @ \ 
there until inDec.1895. \ 

Ques49.-~ State whether or not on the night of the arbitration \y 

CDW caertfhinesey oe 
petween the parties to this suit that A.W.Couk stated, that he made a 
S ubsequent agreement with you in August or Sept.1894 to increase his 
& tock. 


Ans.-- A.W.Couk, did state on the night of the arbitration, that 

there was a subsequent agreement, to increasé his stock. 
fuexrkescxxhtatewhetherxorcnntyconcthenighntinkznsidxarbitrakim 
Objected to because leading. 


Counsel for Compl’t. 
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Ques.50.--State whether or not, on the night of the said arbitra 
ti on, A.W.Couk stated as a witness that no wmode or manner was made 
in the original agreement of partnership for an increase of stock? 

Ans-~A.W.Couk did state on the night of the arbitration that no 
mode or manner was made or mentioned in the original agreement or cab 
tr act Tor an increase of capital, 

Question and Answer objected to benause leading. 

Counsel for Compl’t. 

Ques.51.=-Gtate whether or not there are any transactions known 
to you made by the firm since it begun business up to Ja ny.1896 whib 
s hows. or indicates anything but an equality nof interests in the em 
tire business. If so, please thems state then. 

Ans.-~There is none that I know of. 
Ques.52.--How many goods were purchsed at first by the firm? 
Ans--Our first purchases were about $3200.00. Some of the in- 
voices were paid at once and some of them were on time. 
Cross- Hxamination. 
Ques.i.--What, if any,conversation occurred between you and Mr. 
Couk relative to his contribution to the capital of the firm of the 


$500.00 put in onOctober 6th 18947 


akAnxxaNrrinnk Obj.--The foregoing question is objected to be- 


c ause self~serving in so far as it seeks the conversation on the 
pa rt of Mr.Couk, Counsel for Deft. 

Ans.--lir.Couk stated to me on or about October the 6th, "We need 
some Money ; and if you have no objection I will see Judge Morgan and 
see if he will caBh my bank stock" % seid, "Ald Pagan.” He saw 
Judge Morgan, had it cashed and entered it in the stub book himself. 

Ques.2.--The contribution of that $500.00 made his capital stock 
pr actically $200.00 more than yours did it not? 

Ans.--It did. 

Ques.3.--Now then, even waiving for the present «the dispute as 
to whether or not the $2000.00 subsequently contributed by him is cap 
i tal, will you kindly explain on what principal it was that you were 
c ontending on Jany.6th 1896 for an equal share of the prorits? 


Obj.--The foregoing is objected to because it does not elicit a 
n 
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a nswer to a% fact, but asks an argument. 
Counsel] rer Dert. 

Ans.--I contended for an equal divistion of the profits on our 
originallagreement, and thought at that time, Jany.6th 1896, that it 
would be right to allow each of us interest on our stock contributed 
a t different times, and that I was due the firm $198.00 from the time 
that the interest on the different amounts Would become equal. 

Ques.4.~-Please tell me how payments were made of such of the 
firm obligations filed by you as have been paid. 

Ans.~-They have been paid out of the assets of the firm. 
Ques.5.--You have stated on your direct examination that the 
firm’s credit was sufficient for all of its porposes:. If so, why has 
the firm borrowed the various sums mentioned in your examination in 

¢ hier? 

Ans.--The $1000.00 borrowed on Jany 3rd 1896. We found by 
borrowing it for 60 days we. could obtain discounts and make 85.00 ast 
SShetamg over the interest we would have to pay for the use of the 
money. The two $1000.00 items in Oct. and Déc. 1894 we mate dis- 
counts by the use of the money to the amount of about $135.00. The 
$175.00 borrowed of Miss Sopha Harris was borrowed mostly at the re- 
quest of Mr.A.W.Couk. He stated at the time he brought the money 
from Harlan thatShe had this much on hand and would 1 for us to uf 
if I had no objections. The $300.00 porrowed of Mr.Couk as Guardi 
an in Dec. 1895 was used in paying bills. , 

Ques .67--Let me call your attention to the stub-book, the entry 
of peseber Sist. "A.W.Couk’s stock $1000.00" and the entry of Dec. 27 

"Mep. of A.W.Couk, $1900.00" In whose hand-writing are these entrys? 

Ans.--They are.in mine. 

Ques.7.--Since very shortly after@the comnmencement of the parthe 
ership have not the books that vougeve kept been single entry? 

Ans.--The Journal filed and the Ledger from which the leaf has 
peen cut were used as double ry SYSten | for two ot three months 
fF rom the beginning of our business. mn ore discontinued, and 


have not been used since that tine as EBuvie entry, and they other im 


. * 


o e 
books tha\ we. have used, Day Book and Ledger, are used as single en- 
. 


Ley. . ¢ 
* 
Lf 





Ques.8.-=If I undérstand you correctly, there has been no changé 
i.n the original agreement of partnership. Ai I right? 

ANS.=--You aré correct. 

Ques .9.--Has not the oil stove you talk about been used in the 
ped=reoem occupied by yourselr and Mr.Couk,jointly? 

Ans.--It has been used in our bed-room, occupied by ourselves 
fOuntiy, wut 1 pay Mr.Couk sufficient Board per month for him to weep 
. G¢e6s ‘any Our Toon whet little tine Eker we need. Lagves. The room 
we occupy is in Mr.Couk’s Hotel. Mr.Couk charges me as much for my 
board,Sse he told me, as other parties that are boarding at his house 
that meep fires all winter. 

Ques.i10.--Do you or not admit that Couk has a right to a dissolse 
tion ‘of parthership? 

Ans.--I admit, under our original contract, that Mr.Couk has a 
r ight to dissolve the business whenever he becomes dissatisfied. 

Ques.1i1.--Are you opposing the setting aside of the award simply 
a% nd solely because you feel honor bound tonabide by it? 

Obj.--The foregoing question is objected to. The pleadings in 
the cause show the issue between the parties and this question is out 
side the pleadings and inadmissible. 

Counsel for @mremkkkxx Det. 

Ans.--I consider that I am bound by the award, and I also gave 
bond at ons VEE Ue td abide by it so there would be no further 
LToubLe. 

Ques.~-Please answer my question. 

Ans.--That is all. I am apposing the setting aside of the a-~ 
ward simply on that account. 

Ques.12.--I call your attention to your letter of April @th 1696 
to A.W.Couk, heretofore filed, and wild ask you if you had any assist 
ance in the preparation of the same, and if so, from whom, and iD 


what extent? 


Obj.--The foregoing questgon is objetted to besause it is a met- 
ee. 
% 


ter of confidence, a matter of professional communication, and not 
proper to be inquired into. 


Counsé@l for Dert. 
Ans.--I decline to answer on the ground that it is a matter of 





€ onridence between myselr and my counsel. 

wuaes.13,.-<=1 iGsist bh Gn Answer vo Che questions’ ened Wasn co 
Porewern you that you decline answering at your own Tisk. rc now 
you again to answer the question. 

Obj.--The foregoing question is objected to because improper and 
ac.6ce1, the watnes=s and his counsél know @t whet risx they decline wv 
a h answer without any forewarning from anybody. 

Comisél Porc PST us 
aie 

Ans.--I declip to answer. 

Ques .14.+=You state at question §0 OF your examination in chier 
that AJW.Couk G@id state, on the night of THe a@rbiLration, Ro’ modé-or 
manner was made or. mentioned in the original agreement or contract 
For, an anerease Of icapstal. Lt will ask you. now to look at pages) SZ 
and 5S of A.W.Couk’s deposition in this case, at re-cross-question 2. 
end see if, upon that question being repeated, the said Couk does 
not in said deposition say the same thing? 

Obj.--The Toregoing question is objected to beacuse argunenta- 
tive, and because Mr.Couk’s deposition is on rile in this cause and 
peaks Tor itselT. Counsel ror Dert. 

Ans.--A.W.Couk did state,on the night or the arbitvation,as I 


have answered to question 50. He does not say the same thing in 


his deposition on the pages and at the places rererred: 


RUESTtErRS Re-divect.Exanination. 

Ques.1.--State whether or not, on the night of the arbitcation, 
you stated, as a witness before the arbitrators, that the partnership 
mes to continee for fiwe years? Hxplain this. 

Ans.--I stated that the partnership was comtemplated for five 
years or as long as mutually agreeable, and that the building which & 
we now occupy was leased for one year with the privilege or four more 

Ques.2.--Is the lease you refer to filed with your deposition? 

Ans.--It is. 

Ques.3.--In Mr.Couk’s deposition, filed in this cause, in answer 
to question 23, he states: "We freqently talked about the condition 
of our business, and mutually agreed that we needed. more capital." 
Now state whether you mutually agreed that you needed more capital? 


Ans.--I never have at any time mutually agreed with Mr.Couk that 





we heeded more capital. 

Ques.4.--State whether or not any mopositions were ever passedts 
petween you and Mr.Couk to change, or in any way modify the original 
agreement or partnership? 

Ans.--There never were. 

Ques.5.--If the firm had needed more capital, could you have in- 
creaséad your capital? 

Ans.--I could. 

Ques.6-- In answer to question 1.of your cross-examination you 
make this statement: "Mr.Couk stated to me on or about October 6th 
*7We nécd some money, and if you have no objection I will see Judge 
Morgan and see if he will cash Mam ny bank stock’. L saad, "Ali Say 
right" ." Did you need some money at this time, and if so for what 
purpose was the money needed or wanted? 


Ans.-=We did need. some money at that time. It was for the pur— 


pose or discounting bills and saving the discount and was used for 


that purpose. 

Ques.7.--In answer to question 6.you answer that the entry of 
October Sist. "A.W.Couk’s stock $1000.00" and the entry of Dec.27th 
"Dep.or A.W.Couk $1000.00" are in your handwriting. Now please 
State to what the word "stock" rerers in these entrys? 

Ans.~=<The word "stock" in these entrys refer to A.W.Couk’s bank 
SLOCK. 

®Hues.8.--On the night of the arbitration, and in the evidence 
before said afbitrators,. was there or not any proof, and ddd or not @ 
saad arbitrators hear and consider proof in rélation to your s¢rwaceés 
taken in connection with the wo $1000.00 items, as so much capital 
contributed by you, as well as the mere naked question of profits? 

Ans.-~- There was proof as to my services. There was also proor 
tamen MS. LO the provits, and = to whether the two $1000.00 was cap- 


uel, Or +s Loan or egvance. 


ane Tariner Lois, deponent. saith not. 





Janes W.Orr, another witness of lawful age, being duly sworn, de 
poses as rollows: 

Ques.i.for defendant.--I will ask you to state whether or not ya 
are the rather orf W.H.Orr, and if you answer yes, state whether or nb 
you were present when W.H.Orr and A.W.Couk were arranging to go into 
partnership in tb mercantile business in the Town of Jonesville some 
Cire in thé Spring of Tee4y7 

ANs.=-[ am thé Tather of W.kyorr, Se ee 
Exeaxnerex and I think I heard some conversation between the parties 
in reference to the.matter,' and I had conversation with each of them 
in the absence of the other. 

Ques.c.ror same.--Please state whether or not in those conversa- 
tions the amount of capital to be used and contributed by each men- 
ber Was teVEeed over, and any definite sum Tixéd. LF 50, State wie 
it was, and state all of said conversatiom that you can remember. 

Ans.--I think I heard the parties say something about the amount 
of capital when they were both together, though of this I cannot be 
very positive. But I remember very well, on one occasion, I asked 
Mr.Couk what amount of capital they were going to put into the busiags 
ness, and he told me they wahted to put in $2000.00 each. L replied 
that I was afraid Emmet might not be able to raise that amount, and 
that probably he could not raise more than $15008.00. Mr.Couk repxe 
plied that that would be all right, that he could take 83000.00 and 
good credit and buy all the goods they would want. 

Ques.3.for sane.--You will please state whether or not you ever 


000.00 


had a conversation with Mr.A.W.Couk as to the use by him of $i 


©“ or said firm about October 3ist 1894 and $1000.00 Dec.27th 1894, 


Ae 


and whether or not in that conversation Mr.Couk did not tell you that 


at the time said items were used, there sat i word said between hin- 


self and Mr.W.E.Orr as to how said two items should be treated, or 


words to that effect? State what he did say, if he said apything. 


Ans.—--Mr.Couk came to my Office I think in Jany or Febpy 1896, or 


a t Least soon arter the trouble arose between Mer. Coukoand Orr, amd. 


told me he wahted to see re. We went into an adjoining room and he 


comnmenced talking about the matter between Orr and himselrT, and said 


that Fomet seemed to be dissatisfied, that he had not said much to 





is. 


hain Spout fas dissatisfactson, but he had heard of him talking to 
others and saying one he oo Toot-loose he would leave here, and 
that he, Coux, had consembed Lo buy him out. L remaxreea to Rim that 
1 did not think Hmmnét ins dissatisfied, or at least he did not talk@ 
that way to me, but seemed to think that they were doing aA pretty uae 
good business. L then said "I understand the only trouble between 
you and Emmet is in regard to the $2000.00, as to whether it is capi= 
Vel “O' net He réplaed that “het Was the ohly trouple that they 
had had, and I believe he said that he did not think that there ought 
to bpé any trouble about that, for when he let the firm have the money 
there was not @ word said as to how it was going in. After & pause 
or a few moments, he added, “And Emmet never said a word about wheth- 
er it was a loan or not". I expressed some regrets about the trouble 
and the talk ended. 

Ques.4.--I will ask you to please state whether or not, in that 
ame conversation, or in any other conversation about Jany.1896, in 
your office, Mr.Couk used these words, "I,(Couk,) said, “that I could 
not sé6é why it is that Emmet now comes in and claims that he under- 
stood the $2000.00 or the $2200.00 could be considered as a loan, for 
i t certainly was an increase of mg (Couk) capital, for not a word 
had ever been said about a note or anything or the” kind."? 


Ans.--I do not remember Mr.Couk using that language and do not 
f 


think he did, as I have before stated I think he said Vite did net. 2e¢ 


how there could be any trouble about that &c. as above stated. 

Ques.5.--You will please state whether or not you was present on 
the night of the arbitration and examined as a witness? 

Ans.--I was. 

Ques.6.-¥£ And if on that occasion yauxntated thak Mr.Couk Rarix 
totixgoucknarkcxcrnerexnanxAxsuyeeQuenk was examined as @ witness, and 
a? £6; 04230 2é@ then and theres as such witness, state that there was 
& subsequent agresment between him (Couk) and W.R.Orr about Aug .x#fat 
or Sept. 1894 whereby the capital stock or the firm was agreed betwes 
them to be increased? 

Ans.--My recollection is that mE 6 he eee stabbing in regard 


to the original agreement, said that there was a segsequent agreement 
about Aug or Sept. 1894 to increase the capital. 





Yee 


Ques.7.--State whether or not on the same occasion refered to a- 


bove Mr.Couk as such witness stated before the ar bitrators that in 
the original contract of partnership no mode or manner was provided 
ror @2n iancré&ase of the capital of said firm? 

Ans.--I think he stated something of that kind, but I cannot be 
Very Gtianice about 2t. though. 

Quées.6.—-¥ou will pl¢ase staré whether or not, -in Your “etatéement 
as @ witness before said arbitrators, you stated, "that at sore time 
prior to said arbitration Mr.Couk had told you that at the time the 
two $1000.00 items was used for said firm that nothing was said at 
that time as to their being used as capital." If you answer that you 
weré so present and made said statement,state Mr.Couk’s response 


LnWerelo,;at Dé pacdé any 


Ans.-- My statement there was the same that it is here above, 


AU RAW We , arin ae 
eu Age was not a word said as to how it was going in®, and that 


kmmet did not say a word about its being & loan." And when I made 
that aigatement Mr.Couk said, "That is right", and perhaps said Judge 
OPT i5 ragny." Hr .McDowéell made some remrk ahd lir.Couk then said 
"Tha t is right é&c." 

Ques.9.--In the examination of witnesses before said arbitrators 
was there proof offered and heard by said arbitrators as to the addi- 
tional compensation that would be due to Mr.Orr if said two $1000.00 
items should be considered as capital?. 

Ans.--There was proof offered as to the contgwact of partnership 
and as to whether it had ever been changed, as to the amounts cobrib 
uted by each, as to the &2000.00 claimed by IMr.Couk as capital, the 
services rendered by each, and their rormer experience in business, 
and experness and Bikes and the estimates and assertainrents madé a- 
bout the ist of Jany.1896, and profits made. 


And further this witness saith not. 
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THE DEPOSITIONS of C.T.Duncan and A.W.Couk, taken at 
the office of B.H.Sewell, Esq.,in Jonesville, Virginia, by 
agreement, before H.C.Joslyn, a Justice of the Peace for Lee 
County, Virginia, to be read as evidence in behalf of the com-= 
| plainant in the chancery cause pending in the Lee Cireuit Court 
| styled A.W.Couk vs. W.E.Orr, on May 30th 1896, 
| Present A.W.Couk, E.W.R.Ewing, 4 Fanddaten. and H.C. 
| MeDowell, Jr., of counsel.for sompiaidndt | 
Present also W.E.Orr, Pridemore & Sewell, and B.H. Sewell, 
of counsel for defendant. 
C.?.Dunean, a witness of lawful age, being first duly 
sworn, deposes as follows:~= 


Qel:= Please state your residence, age, and occupation, 


Ait~ I live near Jonesville; occupation lawyer; and I am 


| 56 years ol. 


Q. 2:= Please state whether or not you are one of the 
arbitrators before whom was submitted the decission of a cer- 
tain dispute between A.W.Couk and W.E.Orr on’ February 17th 

| 1896; and if so, please state whether or not the award and the 
| submission in writing filed with the bill in this case as an 
exhibit are the original of what they purport to be. 


At= Iwas one of the arbitrators to whom was submitted 


"the dispute between A.W.Couk and W.E.Orr, Said submission is 


, in writing, is dated February 17th 1896, the award is the orig- 


_inal award made by Mr, Kelly and myself, and the submission is 
the original, as I remember, 


Q. 3: Please state whether or site his Signature to the 
award, which purports to be @h@® 0 Joseph Kelly, was made by 
Pet ee A 
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oe 
the said Joseph L. Kelly, ana if not, by whom maue; also wheth- 
er or not the seal after said signature was put there by the 
said Kelly, or in his presence by some one else, or by any one 
having authority under seal, 

Objection:= Those questions are excepted to because an 

arbitrator cannot testify for or against his award, 
by-- Pridemore & Sewell and Sewell. 

At= The name of Joseph L. Kelly, together with the seal 
following it, was written and placed there by myself. My> 
Kelly wes not present. He was not in the town of Jonesville. 
I wrote said award and wrote Mr. Kelly's name to it by direct- 
ions of Mr. Kelly contained in one or more letters which I ne 

ceived from him in reference to this arbitration and avard, 

| The letters to which I refer were not sealed and I had no 
other authority for signing his name to it than that contained 
| in the letter, 

Q. 4:= I now show you an original letter from Joseph L. 
| Kelly to you,of three pages, dated March 5th, also an original 
letter from you to Joseph L. Kelly, of two pages, dated March 
12th, and also an original letter of one page from Joseph L. 
Kelly to you, dated March 13th 1896, also an original letter 


from Joseph L. Kelly to you, dated Mareh 23rd 1896; which I 





will ask you to examine and state whether or not they are orig= 
inals, whether or not they are signed respectively by Mr. Kelly 
and yourself; and, if they are what they purport to be, that 
you will file them as exhibits with your depositions, 

As= I have examined the letters refered to in the ques- 
tion. The letter dated March 5th 1896 from Mr. Kelly to me is 


in the proper handwriting of the said Joseph L. Kelly, was re~ 
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ceived by me in due cow'se of mail, and is what it purports to 
be, The letter dated March 12th 1896 is from me to Mr. Kelly. 
It is signed by myself in my own pr oper signature, and is what 
it purports to be. The letter dated March 13th 1896 is in the 
hand writing of Mr. Kelly, was received by me from him in due 
course of mail, and is signed with his proper signature, and 
| the same is true as to the letter from Mr. Kelly to me dated 
Mareh 25rd 1896, I file them, as requested, marked respective- 
ly 1,2,3,and 4, 

Qe Si: Please state whether or not you and Mr. Kelly had | 
any verbal conferences at all as to making your award in the 
arbitration to which said letters refer, and also whether or 
not said letters containg® the entire correspondance and agree~- 
ments by you and Mr, Kelly, and also whether or not there was 
| any other spoken or written authority from Mr. Kelly for you to 
act in signing or sealing the foregoing award, 

Abfection:= The foregoing question is objected to in so 
far as it seeks to enquire of the matters ofcuring between the 
arbitrators, Such matters are not the subject of enquity. 
| by -- Pridemore & Sewell and Sewell. 

At= On the night of the 17th of February, after we had 
heard the evidence offered by the parties and the argument of 
their counsel, Mr. Kelly and myself had a very short conversa- 


l tion in feference to the matters involved in ths submission and 


the evidence, but we did not diseuss in any way any of the 


matters submitted to us, About all that occured was that we 


Qe 
ee to each other about whether we would have tke conference 


| no 
on not, and we came to xkg cmeclusion, as neither one of us 


knew exactly where we would be and what we would be engaged in 


| 
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~4~ 
for the next few days following the 17th of February. Outside 
of that short and informal talk, t here was no personal conver» 
Lacfel oe Lette Lahde at iu Phods silcvee berfo hufoad pbeut 

sation between us,and everything that occured is shown in the — 
letters which I have filed, marked 1,2,3,and 4,as above; ex- 
cept that upon the receipt of Mr. Kelly's letter of March 23rd 
1896, which was after the award had been made, I replied under 
date of March 24th ‘96, I had no other authority to sign Mr. 
Kelly's name or affix his seal than that cmtained in the let~ 
ters first above refered to, 

Q. 6:= Please state whether you are testifying volunta~ 
tily, or not, 

A:= Yes, sir, I am. 


Q. 7:= Please state whether or not there was any subse~ 


quent agreement of any sort by the parties or their counsel ex- 


tending the time within which the award should be rendered or 
in any wise changing the terms of the written submission as it 
now appears. 

At= here was no direct subsequent agreement or change 
in any way that I remenber. However, for some time after the 
17th day of February I was very busy and could not give the 
matter attention at all. I had to go to Richmond shortly 
after this matter was submitted to Mr. Kelly and myself and di 
not get back from there unt il the last night of February. 

Our circuit court began on Monday, the 2nd day of March, and 
continued until bows the lith or 12th. These facts were well 
known to both uf us, as I thought, and they never in any way 


ment ioned the matter, and I just took it as an acquiesence of 


an extention of the time by Mr. Kelly and myself. 
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CROSS EXAMINATION: 
Not Waiving The Objections Above, 


X.Q. lt= I will ask you tolook at the latter clause of 


the submission and state whether or not it does not give 30 


days in which to render an award, either with or without the 


umpire, and give it such consideration as, acting as an arbi-~- 


trator, you would give it, 


Objection:= Counsel for complainant object to this ques-~ 
tion because it asks the witness to construe a contract in 
writing which it is the provence of the court to construe. 


by -- Counsel for comp2aainant. 


As= In looking at the clause in the submission refered 


to in the question, I am hardly able to state what is its exact 


meaning. I certainly thought, under all of the circumstances, 
considering the submission and the action of the parties as 
above stated, that we were filing the award within time. 


X-Q. 2:=- Was ever your award showed to or read to Joseph 


L. Kelly as rendered, at any time after it was prepared? 


A:= Not before it was given to the parties, The nnd || 
was written on Saturday, the 14th day of March. It was aeliv- 
ered to Messrs. Couk and Orr on Monday evening, the 16th of 
Mareh, I kept it in my possession until that time expecting 
Mr, Kelly here on Monday, which was the first day of the March 
court, 

X.Q. 3:=- Has it since that t ime been read by him or to 
him, and did he understand its — 

At=- It has not by me; but, judg¢ing by his letter to me, 
dated on the 23rd day of March 1896, it has been read by Mr. 


Kelly, because in that letter he says,"“I was shown By Mr. 
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McDowell a copy or the original of said award", 

X.Q. 43= At any time in cmversation did you ever infor 
him of the exact nature of the award? 

At= Yes, sir, He and I have talked over the award to 
some little extent. I do not think we have talked it over any 
more fully than it was talked wath-me in the letters which have 
been filed. We had a talk in reference to it one day this 
week at Abingdon. 

X.Q. S5:= I will ask you to look at this clause in the 

submission, *2uaxfank “And after these two items are adjusted 
between them, the residue of the stock and profits to be equal- 
ly divided between them according to the terms of said sont ract,* 


Are these words contained in the original written agzeemenk 


submission? 


At~ Yes, sir, these words are used in the original sub- 
|mission, and they appear to be in Mr. Sewell's handwriting. 

ZX.Q. 6:~ In the consideration of your award, when you 
arrived at the ecmelusion of the partnership, did you ec osider 
the servises of Mr. Couk and Mr. Orr as equal in said firm afe 
fairs? 

Objection:~+ Counsel for canplainant objects to this 
quest ion as immatér&al and incompetent. 

that 

As=- I did. I thought, and still think, wkkk the evi- 
dence before us showed that the parties considered their servi-~ 
ses equal, and adjusting the matter I considered that the ser= 
vises of each one of these parties should be considered as an 
input of capital into the business, and that the profits and 


stock then in the concern should be divided with reference to 


said servises as constituting a part of said capital. There 
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was really no evidence before us as to the value of these ser= 
vises and I estimated them for myself in thinking over themat~ 


ter as being $1000.00 each for the 22 months in which the busi- 


ness had run, up to the dist day of January 1896. 


X.Q. 7:= Considering their servises as equal to said 
firm, and further upon the supposit ion that Mr. Couk had 
$4000.00 and Mr. Orr had $1802.00, would it not have been a 
manifest injustice to take fram Orr‘s servises for the use and 
management of the $2000.00 extra assumed oapitaat 

Objection:- This quest ion is objected to because incom~ 
petent, immaterial, and irrelevant. <-~ Counsel for en lekanet. 

Ait= I so swenght at the time I wrote the award, and I 
still think so, under the evidence before us, as shown by the 
oral teshimony, and especially by the copy from the journal of 
said firm, filed with said mward. 

X.Q. 8:=- Have you filed all the correspondance that oc-~- 
curred between you and Mr. Kelly in reference to this antaee? 

s~ I have not, 

X.Q, 9:=- Please do so, and mark the same so as to disig- 
nate what additional correspondance occured between you, 

A:~ After receiving Mr. Kelly's letter of March 25rd, I, 
on March 24th, answered the same, and I herewith file a copy of 
said answer, marked 5, The original, I swpose, is in the po- 
session of Mr. Kelly. 

Ohbjection:= Counsel for complainant object to the filing 
of said letter of March 24th 1896, first because it is a copy, 
next because it contains merely the argument or statement of 
opinion after he is functus officio. 


3 
X.Q. 10: gi, the award, as written and prepared by you, 
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| purporting to be signed by you and Joseph L, Kelly, the aw ard 
as agreed upon by you and him in this cause? 


| 


| question because the witness has already stated that the let~ 


Objection:=- Comsel for canplainant objects to this 


ters above filed contain the entire statement of the agreement 
between Messrs. Kelly and Dunean and the said letters show for 


themselves that the said Kel ly agreed tono award except kz 


| one relating entirely and solely to the profits, 

| _At=- I thought said award, when I wrote it and signed it 

boat and for Mr. Kelly, was the award that we had agreed upay 
X.Q. lli~ After writing the letter of Mareh 12th 1896 to 


Joseph Ll. Kelly while at Big Stme Gap did you not see the said 


| 
| 
Kelly at the train at the L. & N. depot, and in the con versa- 


sation had with him there did you not understand that you and 
he had come to an agreement for dividing the stock and profits 
between the partners on the basis of 40% and 60%, as stated in 
said averat 

A:= I met Mr. Kelly at the depot as he was getting off 
and I was getténg on the be & N. train on Mareh 12th, and there 
were a few words passed between us in reference to the matter, 


than that I told Mr. Kel ly that I thought that 40% and 60% was: 


i 
t 


though I cannot remember exactly what t hese words were further 


a fair division to be made between them, but I refered him di- 


dap for him. I donot rememer that the words “stock and 


rectly to the letter which I had written and left at Big Stone 


profits" were particularly ment ioned betwe@m us in that c mver= 
sation, which was a very hurried one. 
X.Q. 12:= According to your understanding from this con- 


versation, state whether or not you wrote this award in purst- 


———— 
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ance thereto, 
As= No, sir, I do not think that ec mversation had any 


| influence at all on me in writing the award, The award was 


written more particularly in reference to the letters which had 


passed between us, and which are already filed, 
| X.Q. 13:= According to your understanding of the sub~« 


mission, was it not indispensable to ascertain whether or not 
) 


the $2000.00, as claimed to be put in by Mr. Couk in October 
and December, was or was not capital? 
At= I so thought. 


X.Q, 14:~ In the ascertainment of the division of prof- 





4 


| its, was not the ascertainment of capital an antecedent questim? 


| row f 
| At= I did not think it-could be. done y-/ A bee te Pot to Ee 
| | | 


| X.Q, 15: The inquiry as to the capital and to whom it 
: 
belonged was therefore a question before the arbitrators, as 





you understoofi it; was it? 


it 








At=- I thought these two questions were so intimately 
blended and connected that it was impossible to ascertain and 
adjust the one without ascertaining and adjust ing the other, 

X.Q. 16:- If I understand you correctly, in your exami-~ 
nation in chief you stated that in the making up of said award 
you took into consideration the servises of Mr. Orr and his ad- 
vance in capital up to October lst, constitut ing a part of his 
capital which was to be divided upon the basis of 60% and 40%; 


is that correct? 


| Az:= In caning to the conclusion, I took into cmsidera- 
| 





‘tion his input in money and his input in labor, not up to Oct. 


"$4, put up to January lst 189%, 
fem 


And further this deponant saith not. 


d e ec e- i << >A 

















e~ eo @ 
R. T. IRVINE, Attorney at Law, 


se ——— - ~- - _— — . - rn ae 








-10—- 
And aleo the aepecit ion of A.W. Couk, who being first duly 
sworn, deposes as follows:~ 

Q. l:= Please state your age, residence, and occupation, 
and whether or not you are the senior menber of the firm of 
Couk and Orr. 

At= I am 4235 a nore matt Residence Jonesville; and I am 
| the senior menber of the frrm of Couk and Orr, 

. Lith bzm 

Q. 2t= Please state whether or not you have in any way 
apreed to exteng the time within which the award of Messrs, 
| Duncan and Kelly in the arbitration between you and Mr. Orr 
should be rendered as fixed in the written submission. 

At» My recollection is that I agreed to the extention of 
time on account of Judge Duncan stating that he had to goto 
Richmond and could not give the matter any consideration until 
his return, 

Qe 3:= When was it timt you agreed to this? 

At= On the night of the arbitration. 

Q. 4:= What extention was made? -=- and I will ask you if 
the extent ion you refer to did not consist in changing the time 
originally stated in the original submission at ten days for 
Dunean and Kel ly and twenty days for them and an arbitrator to 
twenty days for Duncan and Kelly and thirty days for them and 
any mpiret 

Object ion:=- That question is objected to because the 
original submission shows for itself, 

At~ My recollection is that the extent ion of time was 
made or changed from 10 to 20 and 20 to 350, 


Q, 5:= I now show you the original submission and will 


ask you if on the third page, where the figure 20 now appears, 


SS 
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and also lower down, where the figure 30 now appears in black, 


heavy ink, are not the changes to which you refered in your 





_ answer above? 

At= That is the change as I understand it, according to 
my recollect ion. 

Q, 6:= I will now ask you the question which I meant to 
ask above, and that is to state whether or not you have ever 
agreed to any extent ion of the time ot her than that shown in 

the writing. 

Az=- I have not. 

Q. 7:- Judge Duncan has stated in his deposition that 
during the period of 20 days following the date of the arbitra- 
tion he was busy at cowt and that neither you nor Orr said 
anything to him about hurrying up: I will ask you whether or 
not by so doing you had ary intent ion of exten@ing the time or 
of acquiessing in delay by the ee Ses 


At=- I never stated anything to him in ary way in refer- 


Q, 8:= Please state whether or not the question of the 
division of the stock of the partnership was submitted by you 
to the arbitrators, or was intended to be submitted by you in 


any way? 


ence to it. I did not intend thereby to extend the time, 


Object ioni- The foregoing question is objected to. The 
written submission speaks for itself. It cannot be altered or 
contradicted by oral testimony. 

At=- The division of the stock never was ment ioned be~ 
tween Mr. Orr andmyself when we agreed to settle by arbitra 
tion Bet! ai vi sion of the profits. He plainly stated sek We 


A 
was going to contend for one-ha&f of the profits, and that was 


| 
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all that ever was ment ioned, and that we mutually agreed to 
settle by arbitrat ion. I did not intend that a division of 

| the stock should be submitted, 

| Q. 9:~ Please state whether or not when this guasktenxe 
agreement to arbitrate was entered into you had any idea of 

| disolving the partnership, also whether or not the idea of the 


| parties was to get the dispute as the proper proportion for di- 


! viding the profits settled and then cmtinue &tmicably in busi- 


ness? 

Objection:~ That quest ion is objected to because irrel-| 
evant and not germain to the keith vee 

At= My intent ion at that time was to pleasantly settle 
the matter by arbitration and to continue the partnership busi- 
ness. 

Q. 10:~ Please examine the original award and xekexwiet®- 
state whether or not rus, edguater’ thereto is in the hand~ | 
writing of Mr. Kel ly. 

Az= I am not much acquainted with Mr. Kelly‘s hand+ 
writing, and cmsequently camot say whether or not it is his. 

Qe 1li= Please state whether or not you have ever heard 
Judge Duncan say who signed Mr. Kelly‘s name and seal to the 
award, 

At~ I have never heard Judge Duncan say that he signed 
his nane and seal at all to it. 

Q, 12:= Well, what did Judge Duncan say? 

At= I understood him to say that he signed and sealed 
Joseph Le Kelly’s name to the award. 

agreement 


A. 133+ Please state what mxrxarxnek the original of 


partnership between you and Mr. Orr was as to the duration of 
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m1 Se 
the partnership, 
At=~ We never entered into a partnership for a definite 
length of time, 
Qe 142~ Well, what was the understanding on this mat ter? 
A:= No time was ever specified as to how long we wowld 
continue in the partnership ewe incon 


Q. 15:= Please state what Mr. W.E.Orr said in his evi~ 








dence before the arbitrators in Couk's Hotel on the night of 
February 17th 1896 was the term of duration of partnership 


agreed on, if vou remember, 








As= W.E.Orr stated in his testimony that nisht that we 
had entered into a purierinte for avperiod of five seers 

Q. 16:~- I now show you whet purports to be a copy from 
the journal of your firm in which it is stated that the parte 
nership.is to be conducted for eae number of years$ I will sax 
you who made this copy, from what original the copy was made, 
in whose keeping the original was when the copy was made, and 


in whose hand=writing the original was? 





Ai~ This is an exact copy as shown on the journal of the 


| 


firm, written by W.E.Orr, 











Q. 173= Who made this copy? 
At-= I did. 
Qe 17:= State whether or not you canpared it carefully 


with the original . 








At=- I canpared it, and the copy is exact, 
Q, 183+ In whose keeping was the original when you made 


this copy? 


| 





) 
At~ W.E.Orr is book-keeper of the firm, and I ¢msidered 


it in his keeping. | 


feo. 





¢. ° a 


R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 


— ~ = eae 2 re ee ee 


~lé- 

Qe. 19% I will now oxk you to file said copy,marking it 
"Exhibit 6", 

As~ I now file the same, marked “Exhibit 6", 

Q, 203= I will now ask you to state as fully 2s you cen 
the terms of the ee agreement of partnership between you 
and Mr, Orr, stating first whether or not they were written or 
| verbal, 

At~ The cmtract was verbal. About March lst 1894 W.E,. 
| Orr and myself entered into a partnership for the purpose of 


earrying on a general mercantile business here in the town of 


Jonesville, We agreed to commence business on about $2000 ,00: 


eachs We at the sane time agreed that, if it was necessary, 
we would increase our odpavai. Business continued for a few 
months and I began plainly to see that we needed more capital, 
that we were going to lose discouwmts on bills, am tmt we were 
losing sales for the want of more — ecbant Customers 

| were coming in frequently calling for articles that we did not 
| roan 

Qe 213+ Before you go any further, please state what the 
tiviskun agreenent was as to the division of profits between 
you, 

At~- When we first entered into partnership, we agreed to 
put in an equal amount of capital and share the profits and 
sustain the losses equa_lly. 

Q. 22:—= Please look at the bill of complaint filed in 
this suit, on page 2, and see if the tabulated statements given 
there give the debts snd figures sombuaitihe 

At~ They are correct. 


Q. 23:= Please now take up the matter where you were 
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talking about the necessity for more capital, when I interrupt- 





ed you, and proceed. 


At= We frequently talked about the condition of our 
business and mutually agreed that we needed more sepitala 
He seemed to be at that time sonewhat disheartened andl tried 
to encourage him that I thought we were making some money, 
He talked a time or two in my presence that, if he was foot- 


lose ~=- I cannot say that that was exactly his expression, but 


that was the impression -~ that he would leave ——s I en- 
couraged him, or tried to, by telling him that we were building | 
up a Zood trade and that we would eventually do, I thought, a 
profitable business, I had in the Powell's Vatley Bank stock 
to the amount of $2500.00. I saw Judge Morgan, talked with him 
in reference to it, and succeeded in getting him to cancel the 


stock, I then went and ment ioned the matter to W.E.Orr, and 


= 


told him the success I had in disposing of my stock, and if 
agreeable to him, that I wold take it out of the bak and put 


ih into the business, He consented to it and the money was 


eee a ee 
ee - — eee EE ee ee ee + 





put in, as shown in the bill, 





Q. 24:~ Please state what Mr. Orr said when he consented 
to your putting this additional money into the business, 

At= The exact words that he used at the time I do not 
remember, but he either said, perhaps, “Well? or “All right", 


Any way, he expressed himself as being as much delighted with 





the idea as myself, 
Q. 25:~ When did this emversation occur? 


At= <A very short time before it was paid in, though we 


had frequently talked about it for two or three, or may be four 














weeks, about the condition of our business. 
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Qe 26:- It appears from the statement of accommts that 
up to June 13th 1894 you had put in $1500.00, and that it was 


on October 6th 1894 that you commenced again to make contribu- 


tions. When was it with reference tothat date ~- October 6th 


 xaee that these conversations bebareat 
At= Several conversations were had prior to putting in 
the stock that I spoke of; exactly at what time I do not re~ 
member; but the last conversation was, I think, the day before 
it was put in, 
ne 273= Do you mean the day before October 6th 18949 
At=- Yes, sir, I mean October 6th 1894, 
Q. 28:= In putting in $500.00 on October 6th 1894 and 
| $1000.00 on October Slst and the $1000.00 on December 27th, 
state whether or not you in@ended to loan said sums to the fim, 
and if not, what yor intent ion wide 


Objection:~- That is objected to so faras the question 





seeks to get the intention of the witness, as being irrelevant 
and immaterial. 

A:~ Those anounts I put in as an increase of my capital, 
| for it certainly was not intended by me as a loan or an ad~ | 
vance, for not a single word was ever said as to that. 

Q. 29%~ Please state whether or not Mr. W.E.0rr under~ 


| geead Ghee you were lending these sums,or any part thereof,to 





the firm. 


At=~ W.E.Orr never did ment ion to me as considering it as 








2 loan or advance until in January 1896, 





Q. 30:- Please state whether or not the question of se~ 
curity or interest or time of repayment or execution of notes 


or bonds was ever mentioned between you and Mr. Orr in reference 
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| to the putting in of these additional sums by you, 


At=- The word “Loan "Execution ¥} "Note", "Interest®, nor 
anything else never was mentioned, 


Qe 31:= Please state youw belief as to what Mr. Orr's 





understanding was when he expressed himself as glad or pleased 
to have you thus increase your proportion of the capital. I 
| Mean to ask you whether or not you believe he thought then that 
the transaction was a Lette 
As= TI firmly believed at the time the payments were made 
that he considered it capital, just as the ledger shows he has 


| put it down, 





Object iont~ The foregoing answer is objected to in so 
far as it states the belief or opinion of Mr. Orr’s intentions. 
Qe 32: When you say that you intended this additional 


$2600.00 to go into the business as capital, what was your in- 








tent ion? 
Objection:= That is objected to so far as the intent ion 


is concerned, 





At=- My intention -fae when I put in the $2500.00 was to 
increase the capital, and thereby enable us to discount bills, 


increase our stock of goods, end make the business far more 








profitable, 

Q. 33:- What I intended to convey by the above question 
was whether or not you intended that said money should take it | 
chances for profit or loss like the rest of the capital, and 
whether or not you expected a prqortional increase in your 
share of the profits. 


Objection:~ That question is objected to because it is 


leading. 





fit a @ 
R. T. IRVINE, Attorney at Law, 


~18~ 

At~ I expected to phere the profits and sustain the loss. 
es am& as all other amounts formerly put in; to risk it as all 
the balance, 

Q. S4:— Please state whether or not this $2500.00 was 
earning any interest for you while invested in the stock of the 
bank. 

~ It was making a small per cent. 
Qe: 56i= How much; abet? 
~ About 4% or 5%: I do not remember exactly. 


Q. 5S75- Please state whether or not at that time you 


could have loaned said money out in the county on first class 


security, and if so, at about what rate of interest? 

Objection:= This question is objected to as being inma-~ 
terial and not relewant, 

I had an opportunity a time or two of lending the 
_money at 12%, secured by uninecumbered realestate, 

Qe S8i= TT will ask you also whether or not there was any 
other use ~— could have made of this money in connection with | 
the firm's affairs which would have redounded to your individ~ 
ual benefit? 

At= TI could have discounted bills from 6% to 8%, pereae. 
it over two or three times a year, making from 20% to 30%, 

I even thought about doing it. 

Objection:- The foregoing question and answer is object= 
ed to as irrelevant and immaterial, 

Qe S9:=- Please state what experience you have headin 
business generally. 


Objection:- That is objected to for the same reasons, 


eee 
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and for the further reason tmt the bill itself admits that the 
servises of each partner was to be counted oqnai ¢ 

At- I have been in business more or less for twenty 


| years, and I think my experience has given me considerable 





knowledge of business. 
Please state whether or not you have been suc- 
 eessful, or otherwise, in your business career, 

asfection:- That is objected to as immaterial, 

As= My business career has been very successful, 

a. 41:- Please state what estate Mr. W.E.Orr had at the 
time that you agreed to put this additional money into the bus- 
iness outside of the $1802.00 which he had invested as capital 
of the firm. | 

s- If he owed any realestate, I know nothing about it. 
I have represented the main responcibibit y of the firm during 
its existence. My financial stanfing and reputation has made 
or given to the firm its principal credit. 

Qe 423:~ State whether or not kkexze Mr. Orr was indebted 


for any part of the capital that he had invested in the firm. 


Objection:= That is also objected to as being , 
| 


irrelevant, and impertenent, 

















At= Some of his capital -~ I think about $800.00 of it- 
is borrowed money, though I do not positively know it. I a 
from the interest or amounts that he has paid which his account 
Shows. 


Q. 43:- You stated above that at the said time Mr. Orr 





had no realestate that you know of: did he have any other es~ 
tate of any moment? 


At= None that I know of, sir. I believe, too, that he 
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owns a little stock in the Pennington Gap Improvement Company, 
| 
i snall , I think, 


Qe 443= Please state how long you had been in the mer~ 








_cantile businesspprevious to the formation of this partnership, 


| 


/and the result of said ventures, 





Objection:~ That is objected to as imneterial,. 
Le yr port CL 
A:~ Well, I ocettevted for Father for several years when 
A 
he was in business, also for the firm of “HM. and C.F.Couk sev- 


| eral years while they were in business, I was in business with 
| Ja Wi kd 
| A 


cantile business, which gave me an experience of over twenty 


W. Orr in the mereantile business, and alone in the mer- 





| years in the mercantile business: I expect nearly thirty years, 


Please state what experience Mr, W.E.Orr had had 


in the mereantile business previous to the formation of this 


| in all, The result of my ventures has been profitable. 





partnership, either as a merchant on his own account, or as a 
partner ina mercantile business, 
Objection:~- That is objected to as immaterial and ae | 
evant. 
At=- To my knowledge, W.E.Orr has never had as a partner 
_any experience in the mercantile business. I believe he did 


clerk for the firm of Russe] & Orr for a short time: I do not 





| know how long. That was while I was in Kentucky, 
Qe 463—- I now show you what purpotts to be a copy from 
the ledger of Couk & Orr, and will ask you from what original 


gaia copy was made, 





Objection:=- The forezoirg question is objected to beceuse 
| | 
_the books of Couk & Orr are alike open to each of the partners, 


| and copies are not admissable. 
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A:t=- That is an exact copy from the ledger book of Couk 
& Orr, 


Qe 473+ WHo made this copy? 





baal I dide 

















Qe. 48%:~ State whether or pot you compared it with the 





; original, 


At= It was compared with the original, and is correct, 
Qe 49:~ State where the original wes found by you, 
At= The original was fowmd in the safe of Couk & Orr, 


Q, 50:= I will now ask you to file said copy as "Exhibit 


s~ I now file the same, as requested. 


Q, 51:- Please state whether or not the original ledger 














from which the said copy was taken is in use at present in the 
| bookkeeping of said firm, and whether or not it could be con- 
| veniently filed as an exhibit in this case, and left at the | 
| clerk's office, 

A:- The ledger from which the copy is taken contains 
other business andg I think, would give us some inconvenience, | 
if filed in the clerk’s office, 

Q, 52:- If I understand pou, the copy you have just 


filed is simply a copy of the accoiwmts under the heading of 











capital stock of Mr. Orr and yourself, and thet there are nume@ 
ous other transactions entered in said ledget am I right or 
not? 

At= Youy are correct, 

Q. 53:~ Please state in whose hand-writing are the orig~ 


inal entries in said ledger from which you made the above copy. 


At~ W.E.Orr, being book-keper, made #11 the entries him- 

















! 


I was not present when any of them were meéde, 
>~ In whose hamevwriting are said entries? 
| 
| 
| 


They are@é in his. 


I now show you, and will ask you to file as an 





| exhibjt,the pass book of Couk & Orr showing its accounts with 


| 


the Powell's Valley Bark, with especial reference to the entry | 





of October 6th,"A.W.C. Stock $500,00", the entry of October 





| Slst,"A.W.C, Stock $1000.00", and the entry of December 27th, 
"Stock A.W.C. $1000.00", also the stub of the cheek book marked 


_ehecks No. 1 to 499 &e, with especial reference to the entry, 





| "10/6 A.W.C. (mutilated) $500.00", also to the entry "10/31 
| dep. A.W.Couk Stock $1000.00, also to the entry "12/27 dep. of 


 A.W.Couk $1000.00", 





Azs~ I now file the said two books, as requested, 








Q. 56:- Please now direct your attention to the page of 


the stub book which is mutilated; and I ask you whether or not 





you mutilated the said page, and whether or not you know who 


did mutilate it. 


At= I do not know anything about how it was done, 


Q. 57:- Did you do it? 





At= I did not, 
Q. 58:= I understand that some time in the Spring or 


Summer of 1894 that you and Mr. Orr each took from the stoek o 


| 
| 


goods a suit of clothes: will you tell us about said trensac~- 


tion? 
each 


At- Shortly after we had entered into business, Ks took 


e 


from the stock of merchandise a suit off clothes costing the s 
atle | 


of, I think, $6.00; a rkaek casimere suit. A few days after 
f- 





| 
| 
| 
| 
| 
| 


the suits were taken, my recollection is Emmet mentioned some~ 
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‘thing about charging them, I tald him I did not think there 


| 
any use of charging them, that they cost the same. 
| Q. 592= How much, about, was the profit to the firm; or 


i . 
in other words, what was the size of the transaction as between 


you and Orr? 

| At= I expect, if a calculation was made, that the difer- 
= at the time would perhaps be same 40° or 50%, He would 
oe gotten that much more than I wold. I did not think the 


matter was worth putting dom, it was such a small matter, 


| 
| | 
| Q. 60:~ Please state whether or not the firm has purche> 


| 
ed realestate, ami also borrowed money, and if so, how the 





| 
notes executed therefor were to be paid? 


} Objection:~- This question is objected to. The notes and > 


papers will show for themselves. 

| A:~- We have borrowed some money. Notes have bem aes 
| ed by W.E,Orr and myself, and when due were paid like anything 
| else, like bills against the firm, paid out of the firm money. 


! 


As to realestate, we have bought in partnership the store house 





oe lot formerly owned by M.D,.Richmond and we have executed wW 


| 


| on it and that payment has been made just the same as bills, 


notesfor the payment of the property and have made the payments | 


| 
: 


‘paid out of the firm money, and the balance will be paid like~ 


wise, if we do not mett with misfortune, 


| Q, 61:- Please state when W.E,.0rr first ever sug pe sted 
| to you the idea, or ever claimed, that, notwithstanding your 


increase of capital, the profits of the firm slould be divided 








Objection:- The quest ion is objected to because it is 


| argumentative. 


| 
| 
equally? 
| 
| 
| 
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A:- The first objections that he ever made was in Janu- 
“ary 1896, 


Q. 62:~ How did it came about that the question was 


A:- About the lst of January, Emmit envoiced notes, ac~ 
| 

counts, and claims belonging tothe firm directly. After he 
had got through with the inventory, he called my attention to 


it and then asked me about what the stock of goods wowd 


| 
{ 
raised between you? 


_amomt to. After some consideration, I made an estimate ~~ 
| guess work <-~ and told him about what I thought we had on hands, 
He then at the same time invoiced the amounts we owed and made 
| a calculation showing about the profits we had been making, 
but at the same time he said, “Let's see what each one of us 
made", I told him thet was very easy to find out: first find 
| the per cent.; I had in $4000200 and his capital was $1802.00 | 
at that t ime. He spoke up, "That is not right*, Said I, 4 
| He said, “Because half of the orobitte is mine and halg reais | 
That is when the contention for Pavisten of the profits orig- 
inated, 
| 
Qe 635:~ In eamection with what you have just stated, | 
please state what it was that you and submitted to arbitration. | 


Objection:=~ That question is objected to beeause the 


submission shows and the question has been asked and answered. 
At= A division of the profits. Nothing else was ever 

ment ioned, That is what we agreed to in the submission. 

Q. 64:~- As a matter of fact, please state whetrer the 

_ time, labor, and ability of yourself or Mr. Orr is and has been 


of the greater value to the firm. 


Objection:~ Obiected to because it is admitted in the 
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| bill that they are equal, and besides the matter hes been gone 


over once, 





A:=- I cmsider that my ability and servises has been for 
| superior to his in the business, Of course it has been con-~ 
siderably more valuable, 
Q. 653:~ At the time of the formation of the partnership, 
however, what was the understanding as to the time, serviées, 
and labor of the two —e 
At~ At the format ion of our partnership, we considered 
our serviges in the business tobe equal, I thought he had 
| better knowledge of the business than he has since proved, 
Q@. 66:~ In your bill of complaint in this case you pray 
for a disolut ion of the firm: please state your ground therefa, 
Obsection’~ That is objected to because it is an imme- 


terial question, Any body can wa disolve when they want to. 


At= My reason for a disolution of the business is simply 


| because I had sane affakes fears that we never could get along. 





pleasantly in the business on account of disagreemmts heret o- 
| fore, 


Q, 67:=- Please state whether or not the result of the 





arbitration has widened the dissent ions between you and Mr. Om 


At~ Yes, sir; that is one chief cause, 


Q. 68:~ Please state whether or not there is now between 


you and him the mutual confidence and harmony necessary for the 
successful conduct of the business, 


At= There is not as much as has been. 





sm In as much as sane objection has been made to 





the filing of copies, I will ask you to file the original book 


which has been heretofore spoken of as “The Journal", and which 
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te labeled on the back "Day Book", and state whether or not it 


| 
is the original from which you made the copy. 


| At= It is the original from which the copy was taken, 


‘and I now file it, 


| : 
| 
Ry 70:- Further, I will ask you to cut out, or have cot 














out, from the ledger the page showing the capital stock and 
accounts of yourself and Mr. Orr and file it, stating at the 
time whether or not it be the original and in Mr. Orr's hand- 
writ ing. 

At~: I file the same original page cut out from the led- 
ger, in Mr. Orr's hand-writ ing. 

Q. 7lt= Please state how Mr. Orr is attending to the 
business of the firm since this dispute, or since the arbitra~ . 
tion. 


A.t= He is not giving the business the same at tent ion 


| that he did before the dispute came up. 


ss 


Q@:72:- I will ask you what Mr. Orr said in his testimony 
maximum 


as to 8 wesbentycan capital being agreed to. 





At~ He said in his testimony thet $2000.00 each was to 
maximum 


be the sean eapital. 


Q, 73:+ Please state whether or not he was wight in mak- 
ing said statement, or whether he was under a mistake, 
At=- He is incorrect as tot frat. Not hing was ever said 


as tothe amunt of capital tobe put in except as I have here~- 


tofore stated, 


Q. 74:- Please state whether or not there have bee any 
extra serviges rendered by you or fa you to the firm. 


At» There has been services rendered by Carl Willoughby 


for sane time, and occasionally Father has assisted sae in the 
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business, and for which I mene never charged a cent, am in ad- 
dition to tmt I have furnished a horse on which business has 
been transacted for the firm, and I have never charged a cent 
for the use of the horse, and besides I have fed a good many 
of the customers of the firm tht I cowd not avoid, and for 
which I have not received a single cent. I could not charge 
be without doing the firm an injury and perhaps cause a loss 
es trade. 


| 


| Q. 75:- State whether or not Carl Willoughby or your 
father were paid by the firm for the said services above men= 
tioned, 
As=- They never evseiwwe a cent tomy knowledge. 
Objection:=~ The foregoing quest ions and amswers are ob~ 


jected to because not material and not within the scope of the | 





bill and no mentkon thereof is contained in the bill. 


Q, 76:= I will ask you again to explain, and if possible 
pan fully, your reasons for want ing a disolution of the firm. 
Objection:- Objected to as immaterial am not necessary. 
At= Well, to be plain and frank about it, I know that 
| 
the disent ion and trouble and aggravation would keep me in fire 
i 


| nearly all the time, 


CROSS EXAMINATION: 


Did 
XeQ Lie Refaxre the firm commence: business in property 


| of its om, or did it rent praoerty at the beginning? 
As= It rented. 
X.Q. 2:~ For what period of t ime was the rent ing? 
At= My recollection i8 for five years. 


Q, 3t=- Was the renting done in the nane of the firm, or 
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| individual iy? 

As~ In the name of the firm, I believe, sir, 

X. Qe 4:= Was there anything said at the commencement of 
‘business as tothe probably amount of capital each wowd use? 

Aj= We agreed in cen beginning to begin on about $2000 
each, and if necessary, to increase our capital. 

X.Q. 5:= As I understand you, then, at the first of the 
| agreement $2000.00 was the capital intended? 


A:= At the commencement we were to begin on a capital of 





| about $2009.00 each, and as I heretofore stated, we were to be- 


gin en about $2000.00. We agreed to commence on about tmt 





amount of capital <-- $2000.00 each ~~ carry on the business for 
a while, and if we fomd we did not have capital enough, then 

| we would increase it. 

X¥.Q. 6:= In the preliminary negotiations, was this mat- 


| ter of capital talked over? 








X.Q. 7:— Was this matter talked over in the presence of 





any one except yourself and Mr, Orr, 
At=- No one, that I have any recollection of. 
XQ 8: I will ask you if Mr. James W, Orr, the father 


| of Mr, Orr, was not present when the amount of capital and the 





terms of partnership were talked over, 





At= Since you ment ion tht, I believe I have some recol- 





lection of Judge Orr being present at one t ime when W.E.Orr and 


' 
: 





‘myself were talking about going into the mercantile business, 





and he asked me how much we intended to commence with, and I 
| said I thought we ought to commence on about .§2000,00 each and 


_ after we had cat inued business for a while and fomd that we 





IRVINE, Aitorney at Law, BIG STONE GAP, VA. 


ae = ed 
x aa es ee —- = ——— ae ae — nal : — a 
~ —. i A SD El A —— — = —— = —_— . 

ee - — — ee a = = = ——— 























=29— 











did not have musknexzx capital enough, that we could increase it, 


i} 
| 


‘ment of business that $2000,00 was about the amount that Mr. 


| Orr was able to contribute? 


X.Qe 9it= Was it not a fact known to you at the commence-~ 


| Aj~ About that time I believe he did state, at that time 
(that that would be about as much as he would be able to put in, 
but never said anything about the future, 

* X.Q. LO:=. About what time, and when and where, was the 


| first time that you ever mentione’ to Mr, Orr that you wanted 











to increase your capital stock? 








| At~ My recollection is that first t ime I ever mentioned 


| it to him was in the store~house, I do not remember, as to 


| 


| the time, what time it was exactly. 








| X.Q. ll:= Prior tothe time that you cashed the bank 


| 
| stock and used it for the firm, had there not been an effort on | 














the part of the firm to borrow money with which to carry on the 


business? 
As~ I have no recollect ion of ever trying to borrow any 
| Ae tf 








money, because I know ful® that, if I had made the attempt, 


| 
| 
i 
| that I seould have succeeded, | 
| 


X.Q. 12:= By way of refreshing your memory; did you not | 





) make one pekax trip to Harland County immediately before the 


'use of your bank stock for the purpose of borrowing money to be 


| 
| 


used for the purpose of discomting the very bill which was 








discounted with the bank stock? 
Azt=- I never made ary effort, that I remember of, of try- 


| 
| 


ing to borrow any money over there. A party did have a little 


| 


money by and asked me if I would not take it and use it, and I 
ines so for accomodation. 


i 
i 
| 
iy 
' 
, 
i 
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XQ. 15:= Did you so represent it to Mr. Orr; that you 
were trying to borrow money in Harlan County for that purpose? 

At= I have no recollection of it, I believe, too, that 
at one t ine he asked me waexe if I knew where some money cowd 
be borrowed, and I told him that I thought in Harlan, but I 
never made any effort to borrow from the parties that I xaxe 
had ment ioned, 

X.Q. 143= Did I understand you in your examination in 
chef to state that Mr. Orr knew that the two items of $1000.00 
kana claimed by you as capital stock ~- that you were putting 
it in as capital stock and agreed to itt 


As~ I stated that I put it in as an increase of my cap= 


| ital, and I also stated, I believe, that I firmly believed that 


_he so understood it. 





X.Q. 15:- I will ask you to please state, as near as you 
_ can, the exact words used by you to Mr. Orr, and the exact 
words he used in reply thereto, as near as you can, in refer-~- 
ence to an increase of capital, 
A:- I stated that, when I saw that it was necessary for 
us to increase our capital to do a good,profitable business, 
that I had stock in the bank tothe amowmt of $2500.00, and if 
agreeable -- I will not say they were the exact words, but that 
expresses it -»- I would take it out and put it in the business. 
How he consented to it I camot positively say. As I stated a 
while ago, or before dinner, he may have said “Well*,or"All 
right®, 
XeQ. 16:~ I show you a note dated Zanuary Srd 1896, ex- 


ecuted by W.E.Orr and A.W.Cotk, for $1000.00 tothe Powell's 


Valley Bank: I will ask you if that note was money borrowed by 
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the firm for the ftrm's business? 


It was, 





X.Q, 17:= Has the note been paid? 
At= It has. 
X.Q- 18:= By whom paid? 


i 
; 
{ 
! 
4 


At~ Paid by the firm as for a bill of goods or anything 


else against the firm, | 
| 


XoQ. 19%= In the purehase of realestate, did you execute. 
: the firms netes or your individual notes for the — 

At=+ My recollection is that the notes were executed the 
same as this, and would be paid for by the firm just the same 
as for a bill of easke.en anything else against the partnership 

business, 

| X.Q. 20:—- As late as July, had there been anything said 

: between you and Mr, Orr as tothe unequal distribution of the 

profits of the firm? 

Objection:~ Objected to,as immaterial, by complainant. 
At= Nothing has ever been said about a distribut ion of 

| profits since we first entered into business until January "96, 


X-Q Z2l:~ I notice that in July 1896, on the 26th day, 





| Mrs. Saluta J. Richmond made a conveyance of certain realestate 


| in the deed ment ioned, At that time was there anything said 





! as to the property belonging to you in unequal proport ions? 
Object ion:~ Objected to as inmaterial. 

At= Nothing was ever said between he and I as to the di- 
vision of the store house lot. I now file the above mentioned 
note to.the Powell's Valley Bank, also a eqy of the deed above 

ment ioned from Mrs. Richmond, marked *Exhibits 100 and 200. 


X.Q. 22:=- Before the first conversation took place in 
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| relation to the division of the profits on the basis which you 
| claim; to-wit January lst 1896; had there not been an estimate 
of the profits made and famd tobe about 146%, 

A:= That 146% was fowmd after an inventory had been ta~ 
ken of notes, accounts, andx claims, a guess on the stock of 
goods, or estimate &e., and there had never bem any talk as to 

a division of the profits unt il that estimate was made, 

X.Q. 22:~ Before you used the $2000.00 claimed by you as 
stock, did you call on Mr. Orr for a contribut ion by him for an 
equal anpunt in said capital stock? 

As=- I did not, nor he never ment ioned anything in refer- 
ence to an increase of his, nor he never put in any objections 
| whatever.to an increase of mine. 

X.Q. 23:—= I will ask you if you ever had a caversation 
with Mr. Jas. W. Orr as tothe putting in of this $2000.00 as 
stock, an’ if in that emversation you aia state to Mr, Orr 
that at the t ime the 2000.00 was used there was not a word 


said between yourself am Mr. BKK W.E.Orr as to what it was put 
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in for, 


SSS 


At= I have no recollection of saying anything of the 
kind to him, I do remember saying this? that was in January 


1896, in his of fiee: I said that I could not see why it is that 


ee 
—— eee 


‘Fmit now comes in and claims that he understood the $2000.00 
or the $2200.00, could be considered a loan, for it certainly 


was an increase of my capital, for not a word had ever been 


cp nc A PE IS A? 


| said about a note or anything of the kind. 


X.Q. 243~ Did ever the firm borrow any sum of money from 


— 


you at any t ime: if so how much, and who went upon the note? 


A:= Tne firm did borrow from me, SWNXXMBAREX AS guardian, 
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| Some money and a note was executed for same by the firm; I 
_ think by the individual members of the firm, 
X.Qe 25:=- I will ask you if that money was used in the 
| firm business? 

At=- It was. 

XQ. 26:= Has it been paid? 

At~+ The note has not been paid, I still hold it, 

X.Qe 27:—= You mentioned certain services rendered by 
ot hers to said firm and certain board to customers of said firm 
| given by you: state whether or not Mr. Orr ever requested 
said services or said board to be advanced, 


As= He never directly. He has several times said tom 


that we had better employ a clerk, and at one t im ment ioned 


| who we would employ; and I replied that, if possible, we wowd 


_ try to wait on the trade and attend to the business ourselves 


and save all we could. And when I put Carl in the store so as 


to assist in the business, training him up and try to make 


something out of him, he made no objections toit, and he has 


made a very useful clerk considering his age ke, He has taken 


off of our shoulders a great many hardships, for he has loaded 
and unloaded nearly all the corn and produce of various kinds. 
When I speak of Carl I mean my nephew, Carl Willoughby, And 
besides since he has bem in the store, W.E.Orr has used him in 
the business as. if he received wages. 

Objectiont= The latter part of the foregoing answer is 
objected to because not responsive to t he qvestion and because 
heretofore stated, 

Xe-Qe 268—= In the selection of arbitrators, did you each 


select & man, or were they chosen by mut wl ecmsent? 


| 


a 
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We each selected a man mutual ly agreed on. He sex 


| leeted Joseph EB. Kelly, and I selected C.T.Duncan, 


X.Q. 293=- Did said arbitrators hear all of the testimony 
each of ¥ | 
adduced by, you on that occasion? | 


At= They did, They were both present all tle time. 


X.Q. 303= Did not Mr. Orr more than once state to you 





that the firm did not~7g@eed the services of Carl Willoughby and 
that if you expected him to receive compensation, you could 
take him out? 

As= The word “Compensat ion® positively never was used. 


I believe that I do remember of hearing him say trat he was 





afraid thet Carl would never maie a good clerk, though that was 











when he was first put in the store. Well, he perhaps has 
| more than once mentioned sometiing of the kind, but what he 
said I have no recollection; but I can say that he has done 


more hard work then either one of us in the business, 





Objection:=- The latter part of this answer is objected 
to as not responsive, By -- aefendent, 

X.Q. 31:~- When Orr thus called your attent ion to Carl, 
did you not say to him that you wanted him to stay there so 


that you could learn him the business? 








At= Learn him the business and make him useful am val~ 








uable in wastetets 

X.Q 32:= Did you not say that no charge would be made 
for his setviendt 

Ate I have heretofore stated that I have never charged. 
I think I told Mr. Orr that there would be no Xrmpuiexfax 
charge for his services. 


X.Q. 33:~ When the firm needed extra services, has it 
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not usually employed Wil] Couk,and the firm paid him for such 


services? 

At~ We have a few times employed Will Couk, but general-~ 
ly strugled along and waited én the trade ourselves, 

X60, 34%—= Mr. Couk, state whether or not ever since the 
beginning of — down to the present tlet Mr. Orr has been 
| almost constantly present there attending to ite 
At=- He has lost «-- I have paid no attent ion to time -- 
but he has lost from the store a good deal more tk t ime than 
any one would think by going up on the hill and staying up ther 

until 9 or 10 O*Clock and by losing ea good many evenings by go- 
ing to his room sleeping most of the outils 

X.Q. 35:~ How many whole days has Orr lost since your 
| pusiness shoaes? 

At=- I do not know: pus it all together and it would 
amount toa good ante 

X,Q. 36:~ State as near as you can the a 

At= I do not know anything about that. I do not know 
the number, 

X%.Q, 37:- Is it not a fact that ever since the business 
began that sie Wea bem spending on an average about a week in 
Harlan County, Kye: I mean a week in each month? 

At= No, sir; I have went to Harlan not every month, 
though perhaps every four or sevem weeks, and be gone from two 

rn 
to four days each; but at the same t ime transacted busines s, 
not only for xhnexxtxxenx myself, but for the gre: I have by so 
doing worked up a considerable trade for the firm, by selling 
steel planters, hoes, steel bull-tongues, bale thread &.3; and 


in addition to that on one trade I mede an ingividual trade in 


os 
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~36= 
which I bought a claim of — $400.00 for about $165.00, on 
| which the profit is about $335,00, ami which I did not put in 
my own pocket, but put it into the firm, I have made divers 
trades in various ways, which has resulted in a good profit 
for the firm, and my recollection is tht I have never paid out 
| expense money taken from the firm exceeding 83.50, except one 
trip which was made for the purpose of buying hogs for the fim 
‘Those trips always resulted in a good profit for the firm, and 
| he nevergebjected to them, but favored trem; for it not only 
resulted in profits, but in buying quantity lots of geates 
Objection:+- All of the above answer, except as to the 
| time spent in Harlan, is objected to as immaterial, irrelevant, 
| and not responsive. 
X.Q.38:=~ In all of your trips to Harlan, would the total 
of the sales made by you for the firm exceed $200,007 


At» I do not know. I have never made ayy calculation of 





it. I do not knew anything about the quantity: I have paid no 
| at tent ion to it. 
XQ 393:~- Is it not a fact that your trips to Harlan 
have beg usha primartiy for your own personal wettuanht 


Objection:=- Objected to as immaterial. 





At= They were not, 


X.Q. 403= Did you ever make any trip especially — the 


A:= TI haves at the time I bought the weltite That was 


| 
| firm to Harlan, and if so, state when and what it was tert 


along in this year, sane t ime in February,I believe,the latter 
part of February. I made a special trip at the time I bought 
the claim heretofore ment ioned of $400.00. Nearly all the 


trips made at the time the heretofore mentioned articles were 
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| sold were principally for that eirroens 

ne a, 4l1:~- Have not yout trips to Harlan generally been 
made for your personal iliihiamnet 

As=- They have not. 


Xe.Q 42:~ During the times that you were thus absent, 





what was Mr, Orr engaged in? 
At=- I donot know what he was doing while absent. I sw 
| pose attending to thf business, 


X.Q. 435%= In addition to keeping the books of the firm, 





has he not been a constant clerk and employed in wait ing on 
-eustomers during the day? 


At= Well, he has given the trade prety fair attention. 








X.Qe 44:= Who has done the corresponding and writing 
| the necessary letters of the firm? 


At~ He has done it principally, though I dictated about 





| a11 of them. 


X.Q. 453- Have you at any time made complaints to Mr, 
| Orr that he was not doing his full share as a partner and call 
|his attention to this? 


Azt= No, stir; I have never grumbled at him tmt I know 





of, I have tried to get along pleasantly without any such. 
X.Q. 46:—- In the arbitration ment ioned by you heretoforg 
did you.not state as a witness before said arbitrators that,for 
the purposes of this mercant ile business, you and Mr, Orr had 
all the time considered your services as ae 


At= My recollection is that I stated during the arbi- 





tration that when we entered into the axruxkexkinnpartnership 
that we agreed that our services should be equal, 


X.Q. 47:= Has there anything been said between you and 
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203 Qn 
| Mr, Orr at any time that indicated to Mr. Orr that your servie 
ees were tobe otherwise than equal? 


At~ No, sit; I do not think wither one of us has ever 





ment ioned anything of the kind to each other, 


X.Q. 483=— Supposing your theory to be correct; that you 

















| increased the capital in October and December '94 $2000.00 more. 
than Mr, Orr; would you think it just, if Mr. Orr rendered 
equal services, to have no compensation for the unequal capit= 
al thus put in? | 
At- I think that my ability and serviees &n the business 
has bem worth more than hig. 
XQ. 49%=. The qubition intended to be asked was thisi~= 


Would yo think it right to take his services for an unequal 











capital when you had agreed, as you state yourself, that the 
services should be regarded as equal? 


I expected when I entered into partnership for his ser- 








vices to be equal tomine, but he did not render an equal ser~ 
vice, 
Xe a. 503:= Is he not an expert book-keeper and acecantn’ 
At= He is tolerable good. I have seen better, It is 


not much trouble to keep our bos, 





X, 513:~- Have you heretofore made any complaints as to 
the namme® in which he kept the pooks? 

At=- I have not. As I said a while ago, I have never 
grumbled bat little,if any,about his waxk Rr ee A 

XQ. 52:—- I show you two letters purporting to be writ- 
ten by yourself; and ask you to lookat them and state whet ler 


or not you wrote those letters on their respective dates, and 











whether or not the one bearing the oldest date was not the =] 
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letter or correspondance Lin teosures between you and Mr, Orr 
in Pes arenes. to the arbitrat ion? If you answer that they were 
| written Yousplease file them as a part of your deposit lets 


y oe 
They were written by me, and the old letter was the 


} 
| first one on the subject, and I now file the same with my de- 

| position, marked respectively 500 and 600, 

XeQs 553=- Up to the time those letters were written, had 
_ you ever at — to hold a conversation with Mr. Orr in ref 
erence to said dietivandnal “and if you answer that you did, 

| please state whether or not ue refused to hold such conversa~ 
tion. 

A:- I have no recoll ection of ever talking with him 
about it: no, sir, never,that I remenber of, 

XeQ. 543 Did you hear the article submitting to arbi- 
tration the quest ions in dispute read dint 

At=- I never read ir nor heard it read, 

X.Q. 55i=- Then at the t ime said submission was made, you 
| did not know whether the question of division of the capital 
was submitted or not? 

As~- I did ate I did not know such a thing was in it, 
I thought it was just a division of profits and nothing else, 
XeQe 563= In your examination in chief, you were shown 
a check stub book in which you said it had bem@m mutilated and 
not done so by you: I will ask you if that page of the stub 
book does not relate alone to the $5@0,00 item, sbout which 
there is no acapnatnedt 

Ai- It relates to a portion of the #250 0,00 that I toa 


out of the bark stock and put in the business, but not a part 


of the $2000.00 putin afterwards. 





4 


BIG STONE GAP, VA. 


a ES 
———— = . —s = 


R. T. IRVINE, 


Attorney at Law, 








teint mea te meee 





a 
———— 


on 4.0m 
Was this stub book kept in your firm safe? 
sir, 


Was it alike accessible to you as it was to 


Mr, Orr? 











At~= sir: Reeve xxaxna 


XQ. 











Could either one of you go to and examine thes¢ 
| books when you pleased? 
At- We could. 


Le Qe 60 $= 


At the time the first $1000.00 was used by 


| you, how much money did the firm have on hands? 








At~- I have no recollection about it. I have not got the 


books before me. 








X.Q. 61:= Does the stub book state the amount correctly? 


At=- At the time the first $500.00 was paid in the stub 











| book shows that we had on deposit $125,61, At thet ime the 




















first $1000.00 was put in, 


we were having prety fair 


it increased until it made 


| time the next $1000.00 was 


it was in the Fall of the year and 
suceess in collections and trade and 
$737.36 then on deposit. At the 


put in cattle and hogs had been sold 


throughout the country, trade and collections had increaséd un~ 


| til we naa on deposit $1191.49. That was the cause of so much 
O14 acl tue 

| cebeulating at that t ime, 

ete 


Objection:~ Defendant excepts to all the answer that is 


not responcive to the quest ion. 











X.Q. 622=- At the dates when each of these three items 






































were tum used give the amount of bills then due from the fim 
and pressing for coll ection. 
Azt= I ado not know: I have got no book showing anything 


about that. I do not remember the number of them. TI remem= 
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ber that we were in debt and that we would lose discount and 
that the stock of goods was running low, and tlet the money was 
| needed in the business, 

X.Q. 63:—= I will ask you, Mr. Couk, if the second 

I #1000,00 shown as used by you on the 27th of December ‘94 was 
not used in discounting a bill of the firm not then due, but 

| falling due about four months from that ante? 

At=- My recolleetion is that a short time after the first 
$1000.00 was put in I went off and bought goods that we needed 
and bought: a bill of clothing at the same time and got long 
dating , or unusual dating, and this inerease of capital and 
suc cessful collections enabled us to discount, not only that 
bill, but,I think, others. It might, a part of it, been used 
for that purpose, | 


X.Q,. 64:= Were not these two $1000,00 items principally 


used in discowmting bills before maturity? 


At= I do not remember about that. I do recoll ect, 
though, that it helped to discomt bills and enabled us to buy | 


hat ~ 
goods that we could ot herwise ¢,eald—rret have bought without it 


result ing in sane injury to our credit. 
X.Q. 65:~ You say you agreed to begin business witha | 
eapital of $2000.00 each: Did not both of yom contribute to 
this agreed stock as it suited your convenience until yo had 
put in your full $2000.00? | 
Objection:- This question is objected to because, in the 
opinion of the counsel Sor complainant, the witness is not 


| 
| 
| 
quoted correctly. | 

At= Not exactly. 


X.Q.663— Explain how it was, then. 
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As~ The first omvant that I put in I ¢e ald have paid 
more, but didn't simply because, being a stockholder of the 
bank, it was making me a little profit there, and the first 
—stoek of goods that was bovwht was bought on good dating and 
was not needed 3 but as needed I think I contributed. 

ne Qe 67 t~ After the $100.00 put in by you in June, why 

wes it that you just put in $500.00 on October 6th arvoreerast 

At= That was the first certificate of stock that I dis~ 
| posed of toe at that time it is my recollection that it was | 

about all that was needed for present use, and the reason that 
the remainder was not put in at the same time was because it 
was put in as necessity required, and besides I wanted to keep 
_it in bank as long as possible, so as to mke sav profit there, 
X.Q,. 68°2~ You say you were to have an equal capital’ now 


| if the urgent necessities of the firm were such for money at 














these times, why did you not ask Orr to put up some more cap= 
ital? 


Ast= Well, I do not know why I did not ask him at that 


X.Q. 69%= If it wes in your original agreement to in~ 























crease capital, why was it necessary for you to make the subse- 
| quent asreement with him claimed by ves 

At= That subsequent agreement which you speak of was 
|_ made at the same time that tne! ether agreement was made =~ all 


at the same t ime. 


Xe.Q. 70:~- Now, I will ask you this: After the subsequent 


carried on the business correctly, with interests in propor~ 


tional to the capital, without keeping an acurate account of 


agreement claimed by you to increase capital, could you have 
| 





o eo 8 


R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 














| the vupenaeterss and the ouvahnece and all the transactions of 
the firm? | 
At=- Yes, sir; it could be rn Calculations can be 
made marane the average profits that each xakxxuuax did put in 
would walkie 
If you had not considered tlat you were equal 
hemes mia and EE to run the business upon that equality, 
would you not have had the suits of clothes charged to each 
| other? 
| 
_ thing that I never emsidered the diference in costs to each. 
| X.Q. 72:8 Nid you set Mr, Orr's consent every time you 
| put any money in the rirmt 


At= I got his consent as to the $2500.00. 


As= Why, I might have done it. It was such a little 
| 
| 








(The quest ion is read again to the witness.) 
At=- He consented to my putting in the $2500.00, if that 


is what you have reference to, He never objected to it in any 














| WAY « 
X.Q. 73:— At the time of your alleged subsequent agree~ — 


| ment to increase capital, state whether or not you used the 





_words "“Capital",*Capital stock*,or “Stock” to Mr, Orr, 
Objection:- This is objected to , as complainant does 
not claim any subsequent agreement and the witness is evident~ 


ly being misled by the emtinuous repitition of that phrasiol-~ 





ogy by the defendant J Cyrreratotid 

At=- I cannot state positively whether I said "Capital" 
or not, though I some times think I used the word “Capital *, 
X.Q. 74:= In January 1896, when you first claimed to 


Mr, Orr tmt your rights in business, or profits, were in pro | 
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| portion to your capital ihcadaihin’ did he then and there deny 
| such rights in yout 
At- Yes, sir. 
X.Q. 753~ In the pass book of Cov & Orr, filed by you, 
_gtate who made the entries “A.W.C. stock $500.00","A.W.C, stock 
$1000.00¥,and "Stock A.W.C. $1000.00", 

At= They were made by C.E.Couk, cashier of the Powell's 
Valley Bank, 

X.Q. 76:—= And when were they anaes 


At= At the time the dates show, I suppose. 


| Valley Bark, I suppose, 


At= He is. 


X.Q. 773=—= Mr. C.E.Couk is the cashier of the Powell's 
| 


X.Q. 78:- In keeping this pass book that you exhibit, he 
was not keeping any accounts of your firm; was het -~- or was he 
| keeping the account between your firm and the b ank? 

At=- He was simply keeping the bark account. 

X.Q. 792= I will ask yo if the word "Stock*® as used in 
‘this pass book does not refer to your bank stock, and does not 
| yefer to the stock in your firm. 

As= It does not refer to the firm stock, It perhaps 

| refere to the bark stock, but I do not know, 

X.Q. 80:- Mr. Covk, I want to ask you if your firm did 
not rate high in the conmercial world and could have had credit 
for any ammount of goods that they thought it prudent to pur- 
chase? 

A:= The firm has a big credit, but provision has to be 
made to payment of bills or lose discomt when they fall due, | 


or it injures the eredit, and frequently net cash bills are 
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bought, thereby saving a big prr cent. in purchases, 


X.Q. 8li~ Failing to discomt bills does not injure the 








credit of a firm; does it? 


X.Q. 82:= If they pay promptly dn maturity? 


At~- Yes, sir, 
| 


Ls 
Ai= No, sir; but it) an injury to the firm, 
iL 
X.Q, 85:~ Then,it is only a question of — to dis~ 
count bills? 


At= Frequently bills are bought at net cash -~ no time 





nor no discoimmt,. There is where the profit is made; in the 
buying as well as in the selling, 
X».Q. 843= I asked you a moment ago if your firm cowd 


_ purehase all the goods that it thought prudent to buy. 





Ai~ They could not make very profitale pwehases, Well, 











yes, sir; I think that my reputation for credit would have en- 


abled me to have bought a good big quantity of goods, but at a 


loss to the firm. 
X.Q. 85:= Does ymr firm keep a book of its cash sales, 


as well as of its credits? 





Age Yes, sir, 


| 


X.Q. 86:=—= How,then, could you estimate, or could it be 


estimated, the profits your firm made prior to October lst 





1894, and timse accruing since that time? 














At=- The profits could not be calculated or ascertained 
except by an inventory of all goods, accounts, claims, merchan- 


dise KG | 











X.Q. 87:= Could the profits on cash sales be tims ascer- 
tained? 


At=- They could not be ascertained execpt as I have _ 
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XQ. 88:- If I enteretent you correctly, your purpose in 
the use of the $2500.00 mentioned by you, was to make increased 
profits by way of discounts and to give additional stimulous to 
the credit of the firm; ig that sions’ 

At=- Well, to give stimulous to the credit, of course , 
would increase the business in general of the firm. 

X.Qe 893+ You have stated, I believe, that the $2500,00 
bank stock which you used for increased capital was principally 
used in discounting the firm's hills and meeting the necessi-~ 
ties of the firm? now,why was it that it was put in in oupers 
ate items at diferent times and not all put in at ina | 

Ai:- As I have stated heretofore, it was put in as nee~ 
| essity required, and, as I stated a while ago, was that it was 
in the bark and was making same small money there, and I wanted. 
to make as much out of it as newkinties 

X.Q. 903+ Now, please state what necessity was pressing 
|on your firm for the use of 81000,00 on the Scie day of Octo~= 


ber 1894, and what necessity seused the use of the other $1000, 


| on the 27th of December 1894? 


A:~ It was to meet and discount bills and to buy goods, 
as I have stated petite We were needing the goods, for we 
were losing trade for the want of them, and besides we would 
| have lost discounts on bills, 

X.Q. 9l1:—- I want you to enswer, if you please, Mr. 

Couk, whether or not the entire amomt of money embraced in the 
$2500.00 was not used in discounting bills and meeting obliga-~ 
tions for goods already in the house, and none of it used for 
additional purehases, and will not the bills of your firm 80 


show? 
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An@i- I do not on sanetiz as tothat. I know full 
well that I saw that the $2500, 00 was badly needed inthe busi~ 
| ness and W.E.Orr acknowledged to the same, or it certainly 
never wowd have been put in. 


X.Qe 923:—-. Did you not know of the journal entry on the | 
first page of the journal and suggest to Orr a discontinuance | 
of the use of that book? 

A:- I have no recollection of ever seeing that entry in 
the journal until some time in January ‘96, when he showed it 
to me, and I have no recolleetion of ever seeing the entry in 
the ledger until the same time I mentioned to him that £imexkdame 

 faxhaxexkixe he ought to have the book showing somewhere the 
amount of capital that each one had paid into the concern, 
He said, *I have got it down", “Well, where is iteen.. IT have 
never seen it.* He then got out the legger and perued toit 
and showed it to me, and that is the first time I ever saw it. 


I never said anything of the kind, that I have any recollect~ 


ion of, He did ment ion to me one day about we would keep 


| 
double or single entry, and I suggested that we keep single = 





try, as it would be less work. 

















XQ. 93:~ Is not that entry made by Mr. Orr correct? =-~<— 


‘ | 





I mean is it not a fact that the whole writ ing is a correct 
statement of the Paste? 

At= It is partly correct, He has not added there, 
though, some other agreements wnteh, 1 at the same time made, 
and one was that, if necessary, we wanna inerease the capital, 
That he has not got down. 

X.Q. 942= Are not all the entries, except the first 


$1100.00 entry, as taken from your ledger, incomplete entries, | 
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not having be@m entered on the journal first? 

















A:- If they have ever been entered on the,journal,I nev= 


er knew it. . This as here shom I consider ganxerk canplete, 





| and exactly as contributed. 




















X.Q. 95:= Who made these entries, Mr. coukt 

At= W.E,Orr, 

X.Q. 95:= In book keeping, can an entry be said to be 
| complete feendeen the gauxm ledger and not entered upon the 


4 


journal? 











As+ It can; yes, sir. 





X.Q., 96:~ When did Mr. Orr make those entries? 


A:~ I donot know anything about that, sir, I never 





saw it until January 1896, 
X.Q. 97:= On the night of the arbitration of these mat- 
| ters, did you not state as a witness in the presence of W.E, 


| Mast 
Orr and others that you made a substé@ntieald agreement with Orr 








some time in August or September 1894 to inerease your capital 
stock? 
At~ If I made any such aseertion, I have no recollection 


| of it. 





X.Q. 98:~ Is it not a fact that by prior estimates made 





by Orr of the firm's business, that you knew all the t me that 


the firm was doing a profitable business? 


At=- I thought that we were making sane money up to the 











time the $2500.00 put in, but was not doing nothing like as 


_ profitable business as it covld be made by the addition of more 








| funds. It was at that time so gloomy that W.E.Orr made the 
| remark that, if he was foot-lose, he wald go West. 


X.Q. 99%=. In January 1896, when your disagreement arose 
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| and when you were disputing as to your rights, did not Orr 


| tell you tmt he had made the entries about that time as a mem- 


| orandum to. show correctly the dates that the money was used? 


At= W.E.Orr at that t ime never said to me when the en= 


| tries in the book were made, He never stated when they were 


made, 


X.Q. 100:= When your father would do any work in the 


| store, was it not generally done when you were absent? 





At~ Yes, though he has rendered assistance when I was at 


X,Q. 101:=- You stated in a former part of your depoti-=- 


(tion, Mr. Covk, that your intent ion in the arbitrat ion was to 


have a friendly settlement of the quest ion and go on in the 


| business in a friendly way: I will ask you, then, why you do 


Own ’ 


‘not abide by the arbitration and £6,%e ts friendly way? 
LX 


| 


i 


At~+ Simply because I do not cmsider that the award was 
juste 


X.Q. 102:- Then you meant to abide by the award, if it 


Was agreeable to what you thought was proper, if not so, you 


@ 


| did not intend to abide by it? 


At= It the award had been rendered as I considered ac~ 


eording to equity, I would have endmvored to continue a while 


longer in business, 


X.Q. 103:=- I will further ask you if,immediately upon 


upon the arising of thés question between you and Mr, W.H.0rr, 


if you did not then and there of fer to buy him out, if he was 


| dissatisfied? 


My recollection is that I did mention samthing of the 


kind to him, but what it was I do not remember. 
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X.Q. 104%3= TI will oat ies if it has not been your object 
| to dispose of Mr. Orr in the business with a view to forming 
| ot her partnerships in the business? 

At=- No, sir, 
X.Q. 105:= I will ask you if you did not have a conver= | 
| sation with J.W.Orr in the jury room of the court~house of this 


county a short time before the arbitration and state to him 


that EMmitt, meaning W.E.Orr, was dissatisfied, amd that you 


| 
had concluded to buy him out? | 


At= I have no recollection of stating that I had aaa 
| ded to buy him out. I did state to him that Emmitt wes dis- 
satisfied. 

X.Q. 106:= I will ask you if you have ever consulted 
| with others any and made arrangements for other partners when 
| Mr, Orr's interest shall cease? 

At» I nave never consulted with others about this, I 


did ment ion to om party once that, if W.E.Orr and myself did 











| disolve partnership, how it would suit to go into partnership 
| with him. That is about all that was said, I will further 
| state that one or two parties, I presume, has heard about the 
| trouble between W.E.Orr and myself, and have voluntarily come 

| to me and asked me how it woul d suit for them to go into part~ 
nership with me, but I have never epproackdd any one on the 

| subject and have never given any party or any person any sate 


 is@action as to that. 





Objectkdn:- The foregoing is objected as immaterial, 
X.Q. 107:= Please state who those part ies were. 
At- That is private business. 


X.Q. 108:= Did I understand you to deeline to answer 


# 
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who the name of the party you refered to since the arbitration? 
A:= That has all happened since this suit has been in~ 
| stituted. 


Xe-Q. 109:~ I will ask you to neme the party that you 


¢ 


approached and nama@d business relat ions to. 


As= Well, that is private, too, 
REDIRECT EXAMINATION: 


Qe 1: As to the store~house which your firm at first 


‘rented, em I right or not in supposing that the firm has since 
i ; 

bought it in fee simple?. 
| 


At= We have since bought it. 





Qe 2:= Please state whether or not Judge James W. Orr 
‘testiriea before the arbitrators on the night of February 17th 
1896, 

As= He did. 

Q. 3:- When the note executed by yourself as an indi- 
| vidual andby W.E.0Orr to you as guardian is paid, out of mat 
| funds and how will it be paia? 

A:+ It will be paid out of funds belonging to the firm 
| of Couk & Orr, 
| 

Q. 53= At the time in October that you commenced paying 
in more capital, did Mr. W.E,Orr have any surplus capital out~ 
| side of that he had already Lavesteat 

A:- Not that I know of, 

Q, 6i= State whether of not at that time you thought he 
| 
/had anye 


Objection:- The expressions of the witness as to his 





| thoughts is objected to-« 
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At~ I did not think that he had any. 


| . 
Qe 7s—~ I notice that the entry made on the lst page of 


the firm journal by Mr. Orr reads,"for the purpose of conduct- 


ing a general mercantile business for a number of years, until 
| 


disolved by mutual consent*: I will now ask you whether or not 


; 


an correctly expresses the original agreement. 

| At~= "Mutual consent* I do not think was ever mentioned 

lin our contract. We just entered into a partnership for an 
indefinite length of time, 

Q. 8:= Iwill ask you whether or not your testimony giv~ 
en before the arbitrators was the same as that you have today 
given, 

As= According to my recollection, it is. 

Objection:=- That question and answer is objected to, 


Q. 9: State whether or not the additions that you made 


to the firm capital increased the earnings made by Mr, Orr's 








capital over what he would have made, if the firm capital had 
not been increased. 
Objection:- Objected to because it is argumentative. 


Az= It inereased it emsiderably. 





RECROSS EXAMINATION: 





XQ. 1li- At the time you used these two $1000.00 items, | 


do you know that Orr could not have raised more money for the 


i] 
| 
f 
if 


At=- I do not: I suppose, though, he could, I do not 


firm? 





| know anything about that, though. ; 


X.Q 2:= What mode or mamer was provided for in the or ; 


| 7 
_inel contract of partnership for the increase of capitalf, asyou Claim? 




















| egient for our business, 
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- I knew that I nad money elsewhere, which I caida get 
_ SO as to increase my capital when needed. 
Objection:= The answer is objected to as not responcive 
to the question, and will repeat the wipabinil (The question 
is repeated to the witness) 
Az~ We never stated any provisions as to that. 
X.Q. 3:= Was it the right of both parties to dd to the 
| capital, or do you claim that you only had the right to add to 
| the capital in the original agreement I speak of? 
Az» If he had wanted to increase his at the same time I 
| increased mine, I would have been highly pleased over it, for 


even an additional $2500.00 still did not make capital suffi- 








KeQ. 4:- I do not think you quite understand me: I 
ed what. was the provision in the original agreement? ~~ was it 
that both could contribute, or one only? 


At» Both could contribute, 
if 


X.Q. 53 Iwill ask you to are om your testimony as & | 


witness before the arbitration, if you did not then and@there 
state that there had been no mode provided in the original 
agreement by which the capital cauld be a 

A:- If such a question was ever asked, I have no recol-=- 
lection of it. 


X.Q. 6:=- Was your testimony onthat occasion written dow? 


| 
| 
Az~ I do not know, sir; whether it was or not. | 


X.Q 7i- I will ask you this: Do you remember making any 


responce to that question or any question like it? | 


Az:~ I do not know, sir. 


X.Q. 8:= Please state whether or not you used this 1 an- 
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| guage before such arbitration and such witnesses, "The manner 
of increase was not agreed upon"? 


As= TI have no recollection of it, 


And further,this depmant saith not. 


¥ 


A 


a 


And also chaw hana Son of H.C.MeDowell, Junior, who, 
being first duly sworn, deposes as follows:~ 

I.am of counsel in this case and, of eeren. hesitate to 
| testify, but owing to the posibility that it might be hela that. 
the arbitrators are not competent witnesses, I desire to state 


that the original award was sent tome by Mr. Couk about the 





20th or 21st of March, and that gingm as soon as I read it I 


| became convinced that the signature purporting to be that of 


Joseph L,Kelly was not in his hand-writ ing. I was then, and 

| @m now, quite familiar with Mr. Kelly's hand-writing, especial=- 
| ly has signature, I forthwith took the award -- the original, 
™ | 


not the copy -= to which was annexed, as it now is, the origin- 


@€al submission, and asked Mr. Kelly if the signature and seal 

















thereto, purporting to be his, had been made by him. He told 
me that it had not been made by him nor in his presence, and ~ 
further conversation he told me he had given no one authority 
under seal to seal his award, and that he had not considered 
the question of division of stock as before the arbitrators, 
and had not authorized or intended to authorize Judge Duncan - 
render any award as to the question of the stock, 

Objection:~ So much of the foregoing deposition is ob- | 
jected to which undertakes to detail the statements made by | 
Joseph L. Kelly. It is hearsay and thelgitness is alive and “7 


¢ 


comp etent ps testify to thet himself. Besides, the let~ 
A. ; | | 
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ters of Kelly on the subject are filed as exhibits in the case. 


Ana further t his deponant saith not, 
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Attorneys at Law, 7 L. T, Hyatt. 
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Jonesville Va. Maecch 24th 1896. 
JelieKGlily Msqr. 


Big Stone Gep. 


Yours of the 23rd inst. to hance anc 

} 5% yond the 
contents duly noved. I may have gone some little heyo 
7 ai ly - ~ at t | | 
| | 3 Lori. i proviting. for the divas: 

exact lLevter of the erticies of submission,in provicing for 
ra Hv Umi . pha 
k, but © certeinlyv did not think I was going outsice 
“ y em a & 


t CAD ae eS te 
1 the ewerd you will see that 
the spirit of it. tr x ou will notice the é 


Aa rr, er 4 “>> Ar") "ta ] d 
ow “Iirst. and efter writing 
+ ere -e the cdivision of the profits first, 
provides for the civis 
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to the conclusion thet if we stopped st epi perhaps the parti 
would be left in as pad condition ¢ as thoy WOLe brefore,and.i the 
the same provision in refernce to the stock. And the fact 
matver, tock and profits,are 80 intimately blended that I fat 
xactily how we could adjust the profits 3 
the stock. Bab is not the award about right as it ist 
: , Orr get 40% or 
nrofits are 83000. Couk gets 60% or #4800.00, Orr gEt 4 i ~ 
rofits makes. 88800; 00 
cenital of £4000.00 te his profits makes & ‘ 
capletal of 1800.00 makes his share $5000 .ae 
and eount the entire assetts inclucing both 
iné profits and Couk get $8280. while Orr gets #5520. now it 
cemempered thet sam one she have given there whole tire 
an d attention to the business for 1H months, 1% ss sletinaeeon matted that = 
admittod thet the time and services of each wes equel now say that the 


n o& rae | us 16.  d + 4 4 tJ + = > x 73.9% 
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Cc. T. Duncan. 
Duican & Hyatt, | L:T. Hyatt. 


Attorucys at Waw, 
Sonesville, Virginia. 

the percentage of profits conficerablv,end the ratter would stand “this 
way. When the actucl cash put in is edded to the valae of the lehor 
you have whe capital stock equal to #7800. instead of S65800. Deduct 
this capitel o > 897800, from the #13800. entirestock including prorkis” 
an ad we have &6000, actual net profits, give Couk 60% or £3600, acid he 
Stock including services gives 3600. Treet Orr in the sehie Wes 4Ce- 
of seid *600c.gives t2400. to which aad his stock including =i 
we have #5200. as his share. C uks method of telcing out the ac bac] in-- 
put of money and then giving him 60% of the S000.profits only aaa 
#3800. and would give Ocr only ¢ *5000., bat this mode is unfair,as pro~ 


posed by Coukx,in this =f it mires Couk? lébor worth 60% end Orrs’s.on 


method which I adopted for us gives Orr 4 little more than 


Will see iy the calculetion, 
may deo Couk a smal injustice. Pat it is se 
we Coie hetter it much. In fea u5 Io seld in the oninion which Tf fil- 
éd ,if injustice is done to either of the parties,it has resulted Cron 
the loose way in which they stertec and conducted their misiness. T thik 
think the result we errived at réeaches substentiel justice under ul 
the circcamstances, though if IT had tezen tire to heve Meade &, minute eel 

pelieve ZT would have made the figures a little differently 
but the fact is that,the figures given us were only estamates,licable to 
be wrong.end much over-rated end upon the whole T would not know Hiekeee 
better it mach,unless we treated the money and labor together as copib 
ald end divide at as above. I do wish we could have been together whe 
the award was weitten, in that way we might have with our united effort 
got the thing e little better buat we would not have got then satisfied, 


Vey truly yourséc,. 





pte 


tyres / £26, 


7 Losbyr~ p. p 
ies 





June 13 


at WC 3 Ort , 6 Stock 


Web| boy PVT Bank {500.00 
oh) | Cea aia : 362.06 








os Pe eee ee ae Zr Ff lay 


(accata Cette Me WEE EES ae 
yey ii anit KZ a EE i 
lo, Se Be a Ze C422 cG fate 
22 a cf oe lt ee 
A. ill Lge 3 Bg eee Figs oe ae Sm Af 
ee (Mas cob 5 | fee heccoce sl; 


hci Ge Gorget 
2 woes EP ae 
amas Lg Jes ia as, G ee Lac ols Jt. Autre Lia much, 
BS Sf EE. fern Gp nD 





Ce dna, Mri A tett Massie sh, ate 


Miata. tes JE olay A pitas efl / EPL, 


x 2c oh ae 3 


PY til 


ee: | 


Zea 


| da. ch ; / 
heel Atlaece 
Lore Ct , Lee 7 


, t . ; 
feet ae - \, <n ee aaa 
XE a ra ra | 








A 


| FV 9712 ih ag wW7 
ae Pw bowrr71yf OY 7 
FEB / g7A\TYLPY JOD Le 
cb 





Cowan, McClung & Company, Plaintiffs. 
Against ( In Chancery. 
1s: wewerL and Oh ViawP. Richinond, Adm’r’s,y etc.,; é@t ade, DéeTenants.. 
the undersigned Commissioners in the above cause appointed by a 
aecree rendered therein in vacation on the 23rd day of January 1895, 
respectfully report: ‘That they proceeded to discharge the duties there 
in requireu,of them by advertising for sale the lands in thé bill men— 


tioned belonging. to the estate ofsMy 2D, Richmond, deceased; inh the 


ve 


ad f os . L fot a 
southvwe st Virginian ang in quite ae oY public places MWthis 


county ana in the vicinity of saia lamds, as in said decree directed, a 
Copy of whch Acvewtisenént As nér owe LI Lew as spaxct hereof DAKE <Y O. 
: | Your Commissioners have made the folloving sales privately and 

at une, Pollov: ring prices: fie eae ae Ae Me Ibe ee ie EREREREE LEE 222 2 21 Ae Ab AP db ab ab Ab ae Ab Ae ap 


NORE REA ATSC AAT SAPS A Be a Ue Je Ab ab a Ut Bd Ub AE ECC CE CC eC eee tee, tee 202082207; 
6th. On the Leth day Of April 1895, ney sold.td A.W. Conk and WwW... H.* 
Orr the revérsion in the brick store ore and lot-ine saidstowh,: Known 
in the plan of said town as lot number 4x sevén for $1500.00, on which 
saia purchasers paid 375,00 dorn and for the expenses of suit and sale, 
ana Tor the residue of $1425 700 Lies exeorved sheds Binds with &, AS oC: 
Hyatt, as securety, payable in three equal annual installments and 
bearing interest from dates # # #£F eee EL Y 
Pe ERE RRR RE SE 
Al of which is respectfully Submitted, May 2ist 189° , 


See eee ee EE SY 


43 4! 4 2 4 5 4 4 ol 


James AW}. «Orn 
Hey Ts CRLCHMORA,; 


Commissioners,’ 
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Jonesville, Va., co AAA MAL de. 
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C). A Au J * NN A) J LA. KK A ~ 2 . - Peg dl : a eal : 7 eb Dollars, at 


| POW ANK, of Jonesville, Va 


_ benefit of (x QMomestead exemption, as to this debt. 
Givenunder ©». hand , day above written, 


1 The undersigned, principal and endorsers of this Note, which is filied up before signing, agrec that if 


the same is placed in the hands of an Attormcy at law for collection or has to be~ sued on, that we will 


pay ten per cent Attorney’s fees, in uddition to Principal and interest, wii fee shall be added to and 
become part of judgment, i oe 


ee 











Jonesville, Va. 
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WE, as Endorsers of this Note, waive demand, notice, pro- 
test, all Exemption laws, and Guarantee Payment of same, 
and acknowledge that we sign with a full understanding of 
this Notice. 
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Jonesville, Va.,../Q\& y@. HL 


Bo 189 8 


_ Se OO AAZ /\ AMR? ) Se ays gee date 


order of (Oibssradiae a LAA... JK. TNs LK 

Be ASG Abd 4 “Bo: EEE 5 i be nae at 
: EY 1 FH = £AS waive the 
fee of ¢ | homestead Po ee as to Sis debi. 

Given ier AAR hand , day above written, 
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WE, as Endorsers of this Note, waive demand, notice, pro- 
test, all) Exemption laws, and Guarantee Payment of same, 
and acknowledge that we sign with a full understanding of 
this Notice. 
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Virginia, a 


At a Circuit Court continued ahd héld for Lee County, atthe Court 


House thereof oh » the 12th day of June 1895; 


Cowan, McClung & Co., Plaintiffs,: 
Against ("Th chancery: 
B. HH. Sewell & Ve. If. Richmond, Ad®’r’s “Ce, €t als, Defendants, 

Thas cause came on again to he heard upon the papers formerly 
read in the cause and the report of sales by James W. Orr and H. C. aA, 
hichmond, Commissioners, filed in the cause May 22, 189f, and the xrpek 
report of Ly Tt. Hyatt, comer, filed in the cause June 10th ‘1395, and TK 


e 


| + ts >, ie, > 
Yas arguea by» counsel, On consideration thereof anc said reports bhe- 


4, 


os 


ing whaccepted -to, ibaa ad judged, ordered and decreed that they each 
| iM | 
togethel with the sales gNee ae, reported be confirmed, and that the 
BALG Gommissioners, Orz & Richmond, pay out to those éntitled the 
costs in their*hanase # # # # ee & 

tee eee eee ee eS 


And this cause is continued, 
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. tit Pp 
Gore V7. dy) Mtenaey Her, 








A. W. COUK, PROPRIETOR RIOR 
COUK’S PALACE. _OF Fale OI __ 


COUK & ORR. 
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.F. BULciTT, JR. Jos, L. KELLY. 


J . 
a D 4 ) BULLITT & KELLY, | Le 
pated Mey ; ‘ yy NyvGuNeyssa alae. 14 | ae ae i b PH 
b poabyn pf Mareh 5th, 4 


BiG STONE GAP, VA., 


vuees ©. IT. Duncan, 


Jonesville, 

T have waited several days for @ reply since writing vow 
about the Couk and Orr Arbitration, but have so far heard nothing. 
T presime you are busy 3 | OY’ Ge As 1] leave here to-morrow to be 
sone some Jjavs, v4 rive you brierly my views and you can write 
me if vou concur, 1 mot so Tar “Set in my conclusions as) Rovmsee 
be open to conviction if you can sungprest any decisive point to the 
eontrary whicn T mev have overlooked. 

my opinion, aS & legal proposition, thi Couk is entitlo& 
t the $2000, in question as an increase of his capital and 
to share in the protits accordingly. It seems clear that the origz- 
inal contract was to contribate equally and share equally. Eut it 
Is conceded that the services time and skill of both were equal, 

So considered, The most that can be contended for Orr, une* 
ler the most favorable possible construction of the evidence,is 
that nething wes said at ti ime ow this money was to be 
applied, whether as as ¢ a doubt if the evidence 
justifies this contention, gsonsidering all 1e cireumstances:;: but 
erant that it does and that the money was truned over to the firm 
without a word or even 2 thought on the part of either as to what 
ffect it should have on the profits: In such 2 case, skill time 

labor being equal, it would certainly be equitable to establish 


a motio of interest in the protits corresponding to the amount each 





J.F. BULLITT, JR. Jos. L. KELLY. 


- ra 


BULLITT & KELLY, 


ATTORNEYS-AT-LAW. 
Bia STONE GaP, VA., 


partner had put into the business. This wonld be especially 
ina mereantile partnership. T may say here, parenthetically, that 
T do not believe from the evidence that Orr expected this addition- 


al amount contributed by Couk to atfeet the profits; but fF believe 


Gouk expected it would, and as nothing was said pro or con, Couk, to 


my mind, had a clear vrieht to so expect. 

Tt is claimed for Orr that the maximum capital of each was to 
be $2000., but Mr. Orr in his record of the contract in the Journal 
mekes no mention of any maximm, and |T do not think the claim is 
sustained. 

TI think therefore that the oripinal sereement to contribute 
and share equally has been departed trom, if not by mutual agree- 

ent, by such a state of cirtnmstances amd course of conduct as to 
make it right for the profits to be imequally divided. 

this decision however ITI go the whole length and think that 

Orr should he allowed a similar advantare during the time in which 
his capital was in excess of Couk's. And as T see no way ot tellin 
exactly when the profits were earned, I think the calculation shoua@d 
in each instance be based on the entire profits. J haven't the fife 
ures before me and can not therefore make the calculation. We were 
not called on, ] believe, to do this. 

Tf you avree with me in these views, please write the award 
end sien mv name; also please add bill of costs. Each party I thin 


should pay one hafl. My bill is $15. unless you should make yours 





J.F. BULLITT, JR. ss Lo HREELY, 


BULLITT & KELLY, 


ATTORNEYS-AT-LAW. 


Bia STONE Gap, Va., 


; h 
Gy F .Ds¥ a 


more, in which case pl@gase raise mine to an equal amount. 


zours very truly, 


yp: 
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Jos. L. Kelly, Esq., 


Big Stone Gap, Virginia. 
Dear Sir:- 

Yours of the 5th inst. was received during our term of court 
at Jonesville. I have examined your opinion with care, and I agree 
with you in the main. I do not think there is any doubt but what Couk 
when he put in the additional $2000.00 expected and intended it to be 
an increase of his capital stock. I am a little at a loss to determine 
in what character Orr regarded the putting in of the $2000.00. I think 
there is no question but what the original intention was that each part- 
ner should put in an equal amount of capital and share equally in the 
profits and losses. I am likewise of the opinion that $2000.00 each 
was mentioned in connection with the matter; but I do not believe that 
“2000.00 each was ever fixed as the maximum of the capital stock of each 
partner in the concern. I do not think there is any question but what 
the services,experience and qualification of each of the partners was to 
be treated as equal. There is some difficulty in my mind, when we come 
to consider the question of intention at the beginning that each part- 
ner was expected to contribute an equal amount of money and to share 

wustntte- 
equally in the profits as to what occurred in August and September,1894, 
sufficiently conveyed to the mind of Orr the intention upon the part of 
Couk to put in the $2000.00 as an increase of his capital stock and to 
entitle him to share accordingly in the profits. This business has 
been conducted in such a confidential way, with so little reBard to de-~- 
tails, and such absolute carelessness with reference to correct under- 
standings, that any determination of it with absolute certainty is not to 
be expected. I agree witn you’ that as a general proposition under all 
the circumstances the legal status of the case would perhaps be that 
Couk has in the concern $4000.00; that Orr has in $2000.00 less $198.00; 
and that they should share in the profits in proportion to these amounts, 


that is, Couk two thirds and Orr one third, But as a matter of fact I 





do not believe under all of the circumstances that this is a perfectly 
fair adjustment. For some time Orr had in a small amount more of cap- 
ital than Couk had in. We cannot, and it is not expected that we shoulg@ 
make these intricate calculations. I have therefore come to the con- 
clusion, taking everything into consideration, that the intention of 

the partners at the time they commenced business was that their personal 
services were equal, and that each should advance or put in an equal 
amount of capital; that this agreement was for a short time attempted to 
be carried out; but that experience and Oobsergation taught them that 
they did not have enough money in the concern to make it successful; 
that Couk put in the additional sum shown in the evidence with the con- 
sent of Orr without anything being said as to what effect that would 
have upon the division of profits and losses. And under all the cir- 
cumstances I am willing to award to Orr forty per cent. and Couk sixty 
per cent of the profits as of January first,1896. I do this in order 
to arrive at as near justice, governed by the laws I understand, as pos- 


Sible,. 


This matter has given me a great deal of trouble and thought. Lf 
I had known anything of its intricacy before I consented to act I should 
not have done so. I came here today expecting to find you and gO over 
the matter with you fully; but as you are not here I leave this letter 
with Miss Ella as being perhaps not a legal view, but the most equitable 
one that I can arrive at. I am like you, not so fixed in any view that 
I cannot be changed by a conference, and if you agree with me as to the 
division of profits herein suggested either write up the award and sign 
my name tito it, or write me and I will do so. Only one other matter 
and I am done. 

I think we should charge %25.00 each instead of “15.00 as suggested 
by you, to be paid out of the partnership assets and effects instead of 


by each one separately. 


Yours truly, oe. 
ae: \ oe eins —~@_ £44 


Dictated. 
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Hon. Cs TT. DPancan 
Jonesville, Va. 
Near Judre: 


“> 


T was shown, by Mr. McDowell, on Saturday, a copy(perhaps 
the original)of the award in the Couk-Orr abritration. Did you not 
eq outside of the submission in dividing the ock? 7 never under- 

hat there was before us any other question than one arising 

Out @f A Givisien wf the profits, The oral and Written arguments 

eonfined to that question, and T did not consider any other. 

not think we were called upon to decide about the distribution 
of the stock in trade, and do not- know what my decision would have 
been on that point - perhaps the same as yours, but as the question 
was n as I understood, presente formed no opinion about it 
and he none YOu wi. see by my Detter fo you, that 1 lomtly 
reterred to pro ig ti and that was the extent of my award. 

T hope no serious inconvenience will result to any of the par- 


ties from this little misunderstanding. 


Yours truly, 


wih 
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COUK’S PALACH, 


A. W. COUK, OwngErR. 


sah fe 
and Ie he. 
bilralers lave. 


Jiyooate Peni ae: 
yy rend 





COUK’S PALACE, 


A. W. COUK, Ownkr. 
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A. Wa Gouk 
Vs On article of submission to Aarbitraieae 

WH .ORK 
in dispute in this case grow out or & 


disagreement as to a division of the prorits of the mercantile 
. 
acl shown by the articles of submission,hereto: attached, signe 


ed by each of the partners. The evidance consists of the oral 


arm or @oux end Orr. Thermatters to. be determined by us are 


ta c 


statements of each of the parties made under Oath, Cntries an 


the pooks ot the concern,pass books,check books éc. 


a 


| On or about March first 1894, A.W.Couk ond W.H.Orr rormed & 
| 
co=partnership for the purpose of carrying on @ general mercan= 


wile business inthe town of Jones¥1 lie, auras the.will and 
of the partners. No articles of partners hip were arom 
ldrayn up and signed by the parties. The only writing we have 
| 
rape’ the subject is an entry im the Journal,made by Mr. Orr, under 
| 
date or March-tst 94, as Tollows, 
Couk & : | OA, 
Powsll’s Valley Bank D $2600.00 


AW .Couk Ors avVOGE #1100. 00 





W.0%,.Orr C. GOCK. 1500, 00 
\ a c wt, 
This copitel is for the purpose of conducting « gemeral mer- 


eee business in the town of Jonesville Yor «@ No. of years 


pnvil dissolved by mutual consent. Hach to share equal in proi- 


= 


it, or loss arising from the business, -to furnish equal emount 


‘4 ; « . 
cle Hiper this daté,Mr.Otr pat in whe additional sum 


bf 23023700 om the 21st day of Warch 1894, and Mr.Couwk the, Dur— 


| 
ther sums, 500000, April *%th 1894, *100.00 June 1894,and HOO. 


f 


october 6th 1894. v4 J006— Wels g/t, ipa V p/es p LE ey 
Tt is very clear,we think, that the ae intention of 

these parties, was that each should contribute an equal amount 
lof capital,render an equal amount of services ,and share equal- 


ly in the wrorits end losses. This original intention must 


| My ’ Lae 
remain and prevail wntil it 15 changed by direct and positive 


| 


a ote ement. Such change, 11 asserted must be proved, by evidence 











showing such subsequent agreement. This may be done by showing 
jaecnenye inthe origianai plans and acquiescence there tise 
by SHOWING the substantive agreement. 
MeV Or Claims 4+Lhe (contract: of partnership «vO be ts FPomLers, 
“eck MemhHcr Was “6 Turnisn 0, the busipess @n--6qual spouse CE 
UapLta: and cach to share cqually In the Proir Lvs and lossoare. 
the business. The maximum.amount of capital..to..be, for, cachiiien- 
$2000.00. That this agreement remains unchanged. And 

under this agreement of partnership, the two items of &1000.00 
used by Mr. Couk in excess of his maximum capital stock,was an 
Sdvence by him sto the firm) ».and tat! the firm is duc lage tai 
$2000.00, without interest; and that.he Orr is due whe firm 
#198.00,with interest,to make his maximumcapital stock equel 
With Mr«.Couk’s, and after these -tvo items are adjusted between 
them, then the residue of the stock and profits to be equally 
divided between. them according to the terms of their said -con= 
Tac, Ok parunersh ip.” 

Couk’ s: claim fis”™that\the has in the Lim the sumer &4.000.00 
and that-Orr has’in the firm “tite sum of ‘#1802.00,and that -che 
Givicion of the stock-and profits should be In Lhe preperisen 


of what each has in, that is, in proportion of &4000,00 “iv9 hip 


y/ 
ond #18026 00 (to Orr). 


To haintaih Orr’s Claim he must show tWo things, (2) thee Dee 
maximum capital stock was to be only %4000.00, (2) that he has 
contributed an equal amount to the capital s kK. -OrePL nese oe 
propos siticnsé the. burden of proof is on him, @ we do not KAIK 
Reink he heated tated an ae is true that -Mr.0Orr im Des evidence? 
swears that the maximum capital : k was fixed at -*4000,00, 
that is *%2000.00,each. This,Mr. Couk positively denies, these 
witnesses are entitle to equal credit, and if the evidence stop 
ped here,if we are right.as to the burden or proof, Sar Weu la 
fail.Bot-there is anothér potent fact which supports Couk and 
to the seme extent ce@gakrenscts Orr, namely,the failure upon his 


part when he made the entry in the journal to put down, in* the 


journal,the ract thet there was to be a maximum capital, and 


re 


what thet. maximum was, Theat *4000.00,17tas mentioned DHetween 
€ 





Them, @nd while BoSyY each: g4orecd To put 20 4A SHount wo Sear 





uJ 


clusion, and that most clearly shown,1s that this was the emount 


Of Capital With which. they started business, and Wo pe) inereased 


i. 


eS mk ne 

i With, we “think is clear: But we #hink that. ite the’ Better cons 
| as OCceasilom weet. Cequire., ThPssas cerLainly more iieononamce 
‘ 


i with reason. Nor has he shown that he has put in an equal a- 
mous OF Gapliady. nn sthe .pirsiness. 
Mo awo October ‘the 6th’ 1694, Orr had'-in the most Money. Ohmthae 


| day Couk put. in “%500.00, to make,as Orr claims, his maximum cap 


itped-in the business; but as he Couk claims, because it was need 


Gidiin the business. We think’ it more tham likely, vthat av when 
lCoourIL ; 
t ime he, had the 2dea or, the origiel. *200GV00 each 1h -his “ind 





and that he was then trying to equal what Orr had.in, but as to 
what he then thought,or did not think, if he thought of the mat 
ter aL tidet makes Bictic difference in: the view Wwe. take. ef Une. 
GaSe. Tt is certain that at about that time,each of the Raz 
partners found that they did not have enough capital in the con 
Gent, thes ty were losing money,for the want of money, or at 
least, they were not making the amount of money that they could 
make if they had more capital. And at this point they commenced 
looking around,devising ways and means by which to avalil them— 
of the liperal discounts offered, on bills purchased, or 
bo be purchased. Lb was then pet Le Gouk stated to Mr. Orr 


that he had some &2000.00 or %2500.00 of stock in the Powell’s 





Valley bank that was only paying him 1.0 5% interest,and that | 


the pusiness, that ‘Orr, consented, and that aocording byshe, seid 
and put the proceeds into the business.thereby 

giving new life to it,and saving thereby and at once 81353 .fea von 

discounts,s clear profit of that mach money at once made. 


The language of Couk to Orr at whe Lime he mentioned the face 


if he,Orr,was willing he would sell that stock and put te aa 


of selling the bank stock is signicant. "I have some bpenk stock 


Mhich © willie pu -im at wou heave ao objection.” Certeinly this ) 
Not 
looks lixe Couk intended: the money to be put in as SLOCK@nG ie 


«a loan or @s #2n advancement. And it does seem that these words 


would have suggested to Orr the idea or Coux, thet he intendecs 


) 


x 





Perhaps ai the time this money 
pave very littie,if any,thought as too what effet 
on the ultimate divisicn of profits. But it seems 
“ that Couk intended it as an inc>ease of his capital stock 
and expectcd to smare accordingly in the profits and losses 
| Where a, pactarship is shown,and nothing else, the 
| 
| eet each partner is equally interested,that each has in an e- 
ie amount oF the capital,gives equal time and attention to the 
iness and 1s entitled to share equally in the prod ite. Te eery 
pue made,and bear equally the losses if any 
: In this instance, the original intention of the partLles se 
a have been’ Tully In. .aceord with ‘thie Leva. \pres@unptULoens 
dolch to share equal in profit or loss arising from the busin 
| 
and each to furnish an equal amount of capital". 
The Cheer intention of the parties was equality. Each was 
bear equal burdens. Mach was to rive an S& Piven his time and 


attLention to the business. And it is admitted that they have 


remied, Lae time, attention, services and abilities of each other 


as equal. This being the case,what does equality require? Ceér- 


tainly, as we think, @® division of the profits in proportion to 

Lhe amount of money each has in the business. Certainly Couks 
ast two thousand dollars has assist very materially in produ- 

cing the very handsome profits which have been realized. Should 


| 
ne, not share accordingly in these profits? We think he should. 


| 





Nor does this in any wajy,as we see it,injure Mr. Orr,or lessen 





the amount of profits which he will receive. If Couk had not put 


an this emount, these large: profits would not have been realized 
, {J 


{ 


sae per .cenvsol, profits, given Por’ our ‘puidance in the aaron 
sion, is upon the 31x thousond dollars of capital invested in the 


iconcern,and not on the Four thousand claimed py Wee Opr Ss. 





maximum capital... Then certainly each dollar of said Six thousand 
ishould share equally in the earnings. And we think this rule,wun- 
Ider the circumstances, should be applied all the way through, and 


‘Lhat- Mr. Orr: should have -the Tull benerit, of nis excess of Jcane 
f : 


lital, while he had more in the’ business than Couk had, but as whe 


a ’ = , athe cr 7 (> 
would necessitate a seri f calculations “© nave 





: 


& Kind off gross division,which we think arrives at as near 
exact JUSTICE .as it is possible under the circumstances of this 
Ca5¢. We think the contention Of Mr. Orr that the $2000.00 last 
put in to the business by Mr. Couk, was Simply ant advancement 
re the firm,from which he WaS to receive no benerits,not even 
interest, weakens very much, his’ case he had treated it as an 
bncrease of the cé.pital stock, end had offered to pay Mr.Couk a 
Ceasonable amount of interest Loeroenerhalf of it, his contention 


ftir 
vould, cn) or opinion, been much stronger. 


ene” conclusions negtred ef Ved, 2t., 7a a) perhaps be unsatisfac- 
o cach of said parties, but if S0,we cast the entire blame 
Nem, because of their rallure to enter into articlesw6f es 
cement and pe artnership at the ste ting of their business. 
A WARD. 
LYEasons stated in the Loregoing pages, the undersigned,t 
as rererred,by written arvicles Signed by each of the par 
>,CCrbtain matters in dis spute, between A.W.Couk anc Oe 


, Steet ae aco l, 
Ay as to the division of prorits, have round that the said A.W. 


proving OUD “OF their’ m wntile business at Jonesville, especial 
K now has.in said business the sum of *4000.00, that W.2.0rr 
as in Gad@ blisinéss the sum of $1802.00. that said Cour Pull An 
at the following dates, to wit. %1100.00 March Let’ idx 
OO,April th 1894, ‘*100.00, June 1894, %500.00 October 6th 
°1000.00 October Sist 1894,and %1000.00, Decr. 21st 1994, 
said Orr put in the amotnts advanced by him on the YoLlowig 
dates, LO Wit, ‘$1500.00, March ist 1894,and %302.00 March 21st 
1894. And we further award that in the division of profits made 
up RO Lae TY ict daw soa. January 1896, that A.W.CGouk Shall have and 
me Ontit Led wo vi ixty per cent of said profits, and that W.aOrr 
isnhall have and be entitled to Forty per cert Or Sean Prod iiss 
and that of the stock then on hands the said Couk is entitled Lo 
Bee and hold sixty per cent and the said Orr forty per cent 
we Purther ‘award that sada firm or Couk and Orr shallpay to 


ol said arbitrators the sum of $25.00 for their services in 


| 
| 
¥ 


ies arbitration. Given under our hands and seals thie the 14tn 
| 


dey of March W396. do 
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A nem A Lt, 


* j * ‘ % o . . ; ) , . a - s : } . ; 
1S blme.and .tnerefore could not be sub 2018 Upon 
the reletive 
| 
] 
it was not a "at Gh 19 Of the submissi LO take 
S.0UT DMey 


Hues tion whenever they might divide then, 


The Law of thi 3 is imved 
any reasons, An awar | Lue 4 wimust be WiTHike Jie 
UPMISSILON smust determine All THAT WAS SUBMITTED, must be 


BTAIN ,DBPLNITE and WINAL. Now let us seeci £ 


+ | res ey taps va} 
2 Seite CAYO 2 aA 


requisites of a legal award, ls it withi 
mission ?Couk contends not,and is he ri. rht im his conten ten 
Of any submission depends upon 
submissions.end whit ever the terms of the submission be,whe 
be, enbareed or 
Uter of refference, 
whe rendition of the award by the 


Minor,l/o, Bagon Abr, Arbitrenagt, 


ime allowed 


Ih fag wera 
y ¢ pea Vy 


De fOr 1 whet 


was Submitted *to then, that .Ltempting to disvose of 


as not included within 


» va kh he | ue) Wiley) 


nO invoice was tekoen on thet dete such a determine tior oP any 


woulc oe merely to bread another suit,being so 


J 4 


@bno humen mind could determi Le “eet 


was submitted etermiried 
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estion submitted,the aquestion submit 
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question of the dissolution as 
answer 
Le Yo 


90Sse,bubLxgen tne defendant 


~, ~ ; » ‘ + LA ye? a 
ne Whole Bien Ue tr ane biel? ia 


Wis 14 


court for the dieselu tics. 


partnership the duration of which fixed, eLunex 


‘ 


right to determine it at any time, Authoriti o Minor 





co yet rpoelhan Ant ¥ 4 
oartnership determined, 


xl asreement was tha’ nh should furnish ean 
equal amout of tani tai,s heir service nie fiotm, whieh 
were considered @qual,ancd share in the profits equally, Had 
bhis wunere would have Deen of this suit 

would heave been working harmoniousl y 

h about $000, 00 cack, but 


try 4h r+ ay, 4 aS oar tal eioiity 4 hat 
LO. Lhe exterior Dital sbi. 4. wes 


necessary 


inerees 
O 
their deposition. Mr. Gouk in his 
few months 
the partnershprp 
ays thet he #@ed stock in th 
ret it casked, end by cOnsent of 
mut it into the firm .Mr. Orr says in refference 
Mr.Gouk said thet he would sée Judee Morgan and see i 
is bank stock and if he would"we will pay these bills 


ae : "i ; : pe a8 
discount ,and says that nothing wes said about the 


a 


money bein s es stock. end claims that i wes a lone to th 


od 


é 


itt. Fi it a doan,if Mr.Couk had considered it.a loan whe 
would he heve done? Certainly he would have asked for the firms 


note,anc es he did not it is convincing ,if not conclusive, that 


~ 


Mr. GCouk considered thet he wes increasing his capitel stock to 


lest input, But how did Mr, Orr consider it: 


the best evidenve of how he considered it is the bokks of which 





We.S 


eicer we will 
tuonmombars Couk 1s 
his bill es “Capite Stock""Mpon these hang the 

note" 

ow, as we understand Lu, ~ 
The defendant relies mainly upon tb 
nom chenge in the original agreen 
were to Purmish equel capital an nare equally in 
vs the arreement,and in thet agreement wes 
determined the intention of the parties,that is that they were 
tofurnish eqquelly end shere equally.end in such a proposition 
is tecitly understood thet if the parties should furnish une- 
uol capitel theyashdgid share unequally, which would be aly 
proportion to the capital of each, The case of Tower V. Lanes 
Admr..9 Leigh» is an excellent cas and the only one that we 
heve in Va, ,within the knowledge of your servent,that throws 
much light upon the determination of such questions es are inn 
in ‘that case" That where 1% 

is cleerly expressed,thet A puts into the comnon stock ane 
Fondred Dollrs.eand 6B. fit ty sard nothins is said about the pw 
it or loss,the profits will be divided in the same ratio" 

this cese we heve additional light to what the court 


s to the division of the profits,that is the agreemen 


of input fixes equality of proit,ard the only question 


the court then to decide is one of fact,that is 
Was 
or not the last $2000.00 put in as capita oras 
To determine this question of fact we will heve to look 
circumstences surroudins the perties,the depositions of the 


witnesses(the t ere conflictins),end the books of the fim, As 


to the clireumstences ,here is ribtitien by Couk of over 





6 
s2000,00 soon efter the formetion of the buisness no account 
is opened With between the firm of Couk and Orr and A.W. Couk 
1 pon the books of the firm.no assurance t or otherwige 
of the firm that it would repey the money to Gouk.. 
trained Rook Keeper with knowledse ar perl eng 
1 considered that the firm wes indebted to Mr, Couk 
in verous sums of money furnished to it,would he have not for 
the protection of his ow interest opened en account with A.W 
Couk upon the books of the firm? This wes a most potent fact 
ard the one upon which the court decided the case of lower 
and Lane, it appeared to the court that there had been envered 
upon the bokks of the firm in. an account with James lane a 
credit to Aene of the sum tOtel of the goods invoived from the 
soods of Lene,end the court said in commenting upon that, he 
corlinge to the evidence in this case,l am of the opinion, that 
the input of soods,vweres end merchandise of each of the part- 
ners,Lane and Towner,wes equeal.] HORM THIS OPINION ROM THE 
FNTRIES 1M THE BOOKS OF THE FARTIERSHLP, WHICH ARE MOST PURSLA~ 
S1IVE EVIDENCE FOR AND AGAINST ROTH, BECAUSE THEY ARE THE BOOKS 
OF BOTH, 1t wes revealed in this case at the following 1% 
efter the court hed rerdered its decision in this cas 
fact that such en entry was made upon the books o 
it the court being divided said that it could not at 
thet stame rehear the case,but intima ted 
hed not been made it would have rendered 


Let us now tum to the books of the firm of fouk end-Orr and § 


wes entered, By refferenceé to exibit of the the pase 


the ledeer of the firm we sind everysum contributed by 


a C 


A. 


under the heed of"A. We Souk, "C Stock" ,and under th 
heed of "“W.8.0rr "C Stock" ell 


Now des not these eritries upon the books of the & 





T= 
the relative rights of the members of the firm. 
e rule in refPerarice to the establishment of a 
not the prapondereance of testimony and 
The testimony of the two garntlemen, both 
man ,hones % 
he mein point somewhat 
aL facn 
who outside of thet has the weight,who has 
to hreeak the balence of the scale, Place on Couks 
entry in the books,the fects that no note ws executed,or ra em10 F 
rentda made chersineg the firm with 3 end connect wit 
last the fact as disclosed by tna 
Firm hed borrowed from Mr. Couk as Gduarlian money in which he 
requirad the riote oF the Pirmbe 2 1? he was cautios about matur 
which he was guardian,,would he not be quall y eeutios with 
ase thines 
suheryplaceSih thi cal eet that 
his Payor,’ rT Unis resonin be true,if the court belive 
thet the last $2000, 00 ¢ ontributed by Gouk be Capital Stock 
the only thins = court to consider 
manner by which it shall determine the rights 


parties,thet is what percentace of the 


tied to, he sums contributed by each party were contributed 


4 


erent times in different sums, therefore we mut res 
to some rule thet will equelize 


eech doller he : rofits in #8 


really only e mole hi dd. 


a how long as continued 


input,and multiply seach sum by the No.of monghs 





no been invested, tfake the sum of these products and divi- 


Ie 
hem by the number of months thet the firm has been rurhing ,and 
tent will be the averase capital which each fh 
eather these two averace® of the partners 
the whole firm,then as often 


the two everames is contained into the average o 
will be the percentum of the profits to whics each 1s 


we gill illustrate:~ ee /dryae A tte 
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cs remember we can not divide the Stock of the 
em# proportion that we do the 
leuvlation it will be seen that Orr 


L 


percent of the Stock after the payments o 


a ‘ 


he put into the firm,therefore the proper wey of dividing 


he Stock of the firm is to five to eack partner out o 


ssatts of the firm just wheat he hes paid into it,and that 


it equitable, 1f the arbitrators award should stand.,1t 


thet Orr would get of the stock $020,00 more tran 
into the buisness, 


Respectfully sub 


i) ) nk 
HO 1". Pay Xe) 
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